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Introduction
1.
The Office of the United Nations High Commissioner for Human Rights (OHCHR)
welcomes the invitation by the Asian Infrastructure Investment Bank (AIIB) Independent
Compliance, Effectiveness and Integrity Unit (CEUI) to submit recommendations on the
design of the future AIIB Complaints Handling Mechanisms (CHM).
2.
From OHCHR’s perspective, an effective independent accountability mechanism is
crucial to ensure the effective fulfilment of the AIIB’s mandate to foster sustainable
economic development,1 by guaranteeing the environmental and social soundness and
sustainability of the projects it finances.2 In this regard, in OHCHR’s view, it is critical that the
CHM’s terms of reference and procedures reflect international best practice and the lessons
that have been learned by other Independent Accountability Mechanisms (IAMs).
3.
In particular, OHCHR notes that the establishment of a robust and independent
compliance function will be of crucial importance to improving feedback mechanisms,
institutional learning, and guaranteeing the right to an effective remedy to individuals and
communities whose rights may be adversely impacted as a result of the implementation of
AIIB-financed projects. OHCHR notes, moreover, that a strong compliance mechanism will
particularly be needed in light of the Bank’s business model focused on infrastructure
development. Investments in the infrastructure sector have generated more than half of all
complaints to IAMs to date.3
4.
OHCHR notes that the CHM will purportedly “allow people who feel they are harmed,
or could be harmed, by an AIIB funded project to voice their concerns to AIIB regarding
AIIB’s non-compliance with its environmental and social safeguards, and seek help for
resolution of related problems.” This appears to be a broad mandate, although in line with
the mandates of the IAMs of the World Bank, IFC and AfDB, OHCHR recommends that the
term “safeguards” be clarified to include policies, standards, guidelines, procedures and
conditions for the AIIB’s involvement.
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1. General principles
5.
The UN Guiding Principles on Business and Human Rights (UNGPs),4 which were
adopted by the UN Human Rights Council in 2011, clarify the complementary, but distinct,
human rights responsibilities of States and private enterprises. The third pillar of these
Guidelines outlines a set of effectiveness criteria to guide the design, revision and
assessment of non-judicial grievance mechanisms. These internationally accepted standards
constitute an authoritative normative framework to guide the design and assess the
effectiveness of the CHM.
The Guiding Principles’ effectiveness criteria and their implications for the design of
6.
the CHM are briefly outlined below.

Box 1. UN Guiding Principles on Business and Human Rights:
Effectiveness criteria for non-judicial grievance mechanisms.
In order to ensure their effectiveness, non-judicial grievance mechanisms, both State-based and nonState-based, should be:
(a) Legitimate: enabling trust from the stakeholder groups for whose use they are intended, and
being accountable for the fair conduct of grievance processes;
(b) Accessible: being known to all stakeholder groups for whose use they are intended, and
providing adequate assistance for those who may face particular barriers to access;
(c) Predictable: providing a clear and known procedure with an indicative time frame for each
stage, and clarity on the types of process and outcome available and means of monitoring
implementation;
(d) Equitable: seeking to ensure that aggrieved parties have reasonable access to sources of
information, advice and expertise necessary to engage in a grievance process on fair, informed
and respectful terms;
(e) Transparent: keeping parties to a grievance informed about its progress, and providing sufficient
information about the mechanism’s performance to build confidence in its effectiveness and
meet any public interest at stake;
(f) Rights-compatible: ensuring that outcomes and remedies accord with internationally
recognized human rights;

(g) A source of continuous learning: drawing on relevant measures to identify lessons for
improving the mechanism and preventing future grievances and harms.
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A. Legitimacy
7.
As the commentary to the UNGPs notes, “Stakeholders for whose use a mechanism is
intended must trust it if they are to choose to use it.”5 Legitimacy is achieved by enabling
trust from the stakeholder groups for whose use a redress mechanism is intended, and
accountability for the fair conduct of grievance processes. OHCHR recommends that the
CHM should have clear recruitment and appointment rules that remove scope for potential
conflicts of interest, as elaborated further in Section 2 below. Credible mediation and fact
finding efforts require staff to have knowledge about the local contexts where projects are
undertaken, critical skills to recognize and address asymmetries of power, and sensitivity to
cultural contexts. The functioning of the CHM should also be assessed following periodic
independent evaluation processes. Ultimately, legitimacy is affected not only by the actions
of the CHM, but also by the extent to which the AIIB’s management is required to propose
remedial action to address all CHM findings of non-compliance. In OHCHR’s view,
compliance needs to be taken seriously, and be seen to be taken seriously. In line with best
practice, OHCHR recommends that the CHM should have the power to order the suspension
of a project where there is risk of imminent harm or where, following a CHM investigation,
Management fails to bring the project into compliance.
B. Accessibility
8.
Accessibility entails that the redress mechanism be known to all stakeholder groups
for whose use it is intended, and provide adequate assistance for those who may face
particular barriers to access. To meet this criterion, OHCHR recommends that the CHM
should be publicized through public outreach campaigns, and through disclosure
requirements included in the loan agreements with clients. Affected parties should be
supported in accessing the mechanism, through the removal of linguistic, financial or other
barriers.6 Moreover, when designing the procedural and formal requirements governing the
eligibility of complaints, the CHM should accommodate different levels of knowledge and
technical capacities and thereby minimise the burdens on complainants.
C. Predictability
9.
OHCHR recommends that the CHM set forth clear and transparent procedures with
indicative time frames for each stage, and specify the processes and types of outcomes
available and the means of monitoring implementation. A commitment to respect the time
frames for every stage of the procedure is a critical prerequisite to predictability.7 The CHM’s
rules of procedures should also be widely publicised.8
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D. Equity
10.
Aggrieved parties should have access to sources of information, advice and expertise
necessary to engage in a grievance process on fair, informed and respectful terms. Power
asymmetries typically arise in disputes between financial institutions and local stakeholders,
with the latter often lacking access to adequate information, technical capacities and
resources. If unaddressed, power imbalances can undermine the achievement and
perception of fair process.9 It is critical, in this regard, that the CHM should aim to identify
and reduce existing asymmetries at all stages of dispute resolution and/or compliance
procedures. Strong transparency and independence guarantees and broad standing rules
and admissibility criteria are among the prerequisites, as elaborated further below.
E. Transparency
Transparency is a basic human rights principle10 and a foundation stone and
11.
prerequisite for accountability. The lack of public awareness of IAM’s is one of the reasons
why they are chronically under-utilised. Regular communication with affected parties is
essential in order to build trust confidence in the complaint procedure.11 In OHCHR’s view,
stakeholders should not only be made aware of their rights under Bank policies and
procedures, but they should be informed about the progress of complaints before the CHM.
OHCHR recommends that the CHM should be identified prominently on the website of the
AIIB and that the link should be accessible from the homepage. Moreover, OHCHR
recommends that borrowers should be required to disclose the existence of the CHM at the
project site and in all publicly released documents about the projects. OHCHR also
recommends that the CHM should publicly disclose information about its compliance review
and mediation activities, the remediation measures proposed, and the results of its
monitoring efforts. This should include a full case register and records of all CHM decisions
on eligibility.
F. Rights-compatibility
12.
Rights-compatibility requires that outcomes and remedies accord with internationally
recognized human rights. Even though stakeholders’ grievances may not always be framed
in human rights terms or appear to raise specific human rights concerns, international
human rights standards correspond directly to the subject matter of the ESF and provide
important context and benchmarks to inform the CHM’s assessment of compliance with
safeguard policies.
13.
As part as its overall commitment to social development and inclusion, the AIIB itself
has pledged to support and encourage respect for human rights through the projects it
finances.12 The ESF’s indigenous peoples standard explicitly includes the objective of
realising the human rights of indigenous peoples, and the Exclusion List includes activities
9
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which may be unlawful under international agreements. The AIIB’s private sector clients
have a minimum responsibility to respect, and avoiding any acts or omissions which may
violate, States’ legally binding obligations under international human rights agreements.
14.
Areas of most obvious overlap with international human rights agreements include
ESF provisions dealing with vulnerable groups and discrimination, gender issues, land and
natural resources,13 labour and working conditions,14 security,15 involuntary resettlement,16
and indigenous peoples.17 However information about human rights risks (which is routinely
generated by international and regional human rights mechanisms relevant to
environmental and social risk assessment and management) is also relevant to context
analysis, strategic environmental assessments, and assessments of the adequacy of
information disclosure, stakeholder engagement, borrower frameworks, and of the Bank’s
due diligence in social and environmental risk assessment and mitigation measures.18
15.
OHCHR recommends that the CHM should be equipped with the expertise and
capacities necessary to recognize the human rights implications of the AIIB’s and CHM’s
work and effectively integrate human rights risk information within the CHM’s findings and
recommendations, as other IAMs have done in the past.19
G. Continuous learning
The criterion of continuous learning entails that the mechanism be designed in a way
16.
that allows it to draw upon lessons learned to improve policies and procedures and prevent
future grievances. A indicated in the commentary to the UNGPs, the “[r]egular analysis of
the frequency, patterns and causes of grievances can [help] identify and influence policies,
procedures or practices that should be altered to prevent future harm.”20 In line with best
practice (for example, the IFC/CAO), OHCHR recommends that the CHM be mandated to
independently identify systemic issues and lessons learned.
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2. Governance and management structure
A. Independence and impartiality
17.
The CHM’s legitimacy will rely, to a great extent, in its level of independence, both
actual and perceived, within the Bank’s overall structure. In this regard, and based on best
international practice, OHCHR would recommend that the CHM’s operating procedures
clearly establish the principles of independence and impartiality of the mechanism, which
should be formally independent from the AIIB’s management structure and report directly
to the Board.21 The CHM’s independence should further be reflected in its capacity to make
decisions without prior approval of the Board in relation to key areas of its mandate,
including the decisions to register a complaint, the eligibility of the complaint for problem
solving and/or compliance review, and the identification and monitoring of remedial actions.
These factors will be critical for the CHM’s legitimacy, as well as its effectiveness, in OHCHR’s
view.
B. Structure
18.
The CHM’s independence should be embedded in its structure and membership. The
World Bank’s Inspection Panel is composed of three members serving non-renewable terms,
one of whom is elected by the other Panel members to serve as the full-time chair. Other
mechanisms have one director and specialized staff for compliance investigations and
dispute resolution processes, with the possibility of hiring consultants for additional, casespecific expertise. Guided by the experience of the World Bank’s Inspection Panel, the
IFC/CAO and ADB/CRP, a standing compliance panel of three principals with operational staff
is in all likelihood the optimal structure. Member/principal rosters (such as used by the
EBRD) should be avoided, in OHCHR’s view, given the inconsistency in quality of decisionmaking to which this may give rise.
19.
OHCHR also recommends that the CHM’s operating procedures should clearly
stipulate the selection criteria for CHM members/principals, which, in addition to
professional competencies, should include considerations of personal integrity, diversity and
independence from the Bank’s Management.22 As an additional guarantee of the CHM’s
independence and impartiality, a formal employment ban should be established to prevent
CHM members/principals from being employed in AIIB’s management following the end of
their service on the mechanism.23 OHCHR would also recommend that former AIIB staff
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members, governors and directors be prevented from joining the CHM pending a specified
“cooling-off” period or indefinitely.24
20.
Following the practice of other banks including the EBRD and IFC, OHCHR
recommends that civil society stakeholders be permitted and enabled to participate actively
in the selection of candidates for the CHM.
C. Staffing
21.
In order to ensure the independence and effectiveness, and hence the legitimacy of
the new mechanisms, it is vital that the CHM be provided with adequate human and
financial resources.25 OHCHR recommends that appropriate policies and procedures be put
in place to ensure that the staff of the CHM’s secretariat retain functional independence
from the CEUI, and that the mechanism staff report directly to the director of the
mechanism or the chair of the panel. The head of the CHM should be responsible for hiring
all CHM staff. Moreover, in line with the practice in the IFC and EBRD, professional staff
members of the CHM should be prohibited from obtaining employment with the AIIB for 2year or 3-year period following their engagement with the CHM. In addition, in OHCHR’s
view, the CHM should retain the discretion and capacity to hire independent consultants
relevant to the subject matter of their professional duties.

3. Separation of functions
22.
OHCHR understands that the CHM will have compliance review as well as mediation
and advisory roles.26 A dual compliance review/mediation mandate is now common to nearly
all IAMs and in OHCHR’s view is essential for the effective implementation of MDB
operational policies, for timely feedback loops from operations to policy, for institutional
learning, and for effective grievance redress.27
23.
Nevertheless, the CHM’s functions should be carefully delineated. While compliance
review is a fact finding and investigative activity, the purpose of mediation is to achieve
consensus-based solutions through flexible means. As such, they should be approached as
two distinct procedures with separate institutional structures, as their effective realization
24
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requires distinct skillsets, professional competencies and standards. Models vary across
different IAMs, ranging from strict separation (such as in the case of the ADB, the AfDB and
the IDB) to functional separation within common administrative and management
arrangements (e.g. the IFC, IDB, EIB and EBRD).28 In view of the experience in other IAMs,
OHCHR recommends that the CHM should assign different staff members to the mediation
and compliance review teams, respectively, guided by separate procedural rules.
24.
Any artificial sequencing between dispute resolution and compliance functions
should be avoided.29 Guided by comparative experience, it is critical that complainants have
the freedom to decide whether they want to undergo dispute resolution or compliance
review.30 The relationships between parties will not always be amenable to mediation or
dispute resolution, hence it is important to respect complainants’ wishes in this regard.
Similarly, in OHCHR’s view, complainants’ choices should not be constrained by the
availability of project level grievance mechanisms, given the highly variable quality,
accessibility and effectiveness of such mechanisms in practice. OHCHR recommends that the
CHM procedures guarantee that complainants are fully informed about all options available
to them, and are free to express their preferences and choose the specific procedure to
handle their complaint, and that this choice will be respected.

4. The compliance function
A. Eligibility
25.
In defining the CHM’s operational procedures, OHCHR recommends that care should
be taken to guarantee the principles of accessibility, predictability and equity as outlined
above. Access to the CHM’s grievance procedure should be open to one or more persons, or
groups, who claim to be adversely affected by an AIIB-supported investment,31 as well as
representatives acting on their behalf and with their consent, including international
representatives.32
26.
Civil society organizations (CSOs) play a vital role in grievance redress processes.33
According to recent estimates, CSOs have been involved in the filing of 48% of complaints in
IAMs to date, usually with or on behalf of affected community members.34 Evidence shows
that complaints supported by CSOs have a strong likelihood of resulting in positive outcomes
28
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for affected persons.35 OHCHR recommends that the CHM be required to respect and
communicate with the complainant’s choice of representative(s) and/or advisors.
27.
In addition to individuals or groups allegedly impacted by the project, a number of
IAMs allow also for complaints to be submitted by members of the Executive Boards or
senior management of the respective MDB,36 and equally importantly, for IAMs to be
mandated to initiate their own compliance investigations. For example, the IFC/CAO Vice
President can initiate a compliance review “based on project-specific or systemic concerns
resulting from CAO Dispute Resolution and Compliance casework.” The latter provision has
had important positive impacts in practice and OHCHR recommends that the CHM be vested
with similar authority.
B. Admissibility criteria and future harms
28.
OHCHR recommends that admissibility criteria be crafted flexibly, in line with that of
the IFC/CAO, requiring only basic contact information, any requests for confidentiality of
identity or other information included in the request, a description of the Bank-funded
project, and “[a] statement of the way in which the complainant believes it has been, or is
likely to be, affected by environmental and/or social impacts of the project.” Under CAO
guidelines, “CAO will deem the complaint eligible if: … (2) The issues raised in the complaint
pertain to CAO’s mandate to address environmental and social impacts of IFC/MIGA
projects…..”37 Affected parties should be allowed to lodge their complaints prior to the
Bank’s and/or Board’s decision to approve financing for the project, in order that harms can
be avoided as far as possible.
C. Scope of compliance investigations
29.
OHCHR recommends that the AIIB clarify the scope of compliance investigation
criteria applicable to the CHM, guided by IFC/CAO best practice. In examining compliance,
the CAO can look at IFC/MIGA policies, Performance Standards, guidelines, procedures, host
country legal and regulatory requirements (including international legal obligations), and
Environmental Health and Safety (EHS) provisions of the World Bank Group.38 This can be
supplemented by exclusion criteria identifying specific claims which fall outside the IAM’s
mandate (eg procurement).39
D. Monitoring
30.
In line with existing IAMs’ policies, OHCHR recommends that the CHM should be
mandated to monitor the implementation of AIIB management’s remedial actions until all
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instances of non-compliance have been rectified,40 and should also be mandated to monitor
the implementation of agreements reached through dispute resolution. Monitoring reports
produced by the CHM in relation to specific cases should be made public, and claimants
should be accorded the right to be consulted in relation to those reports.41
E. Co-financing
31.
The international infrastructure market is increasingly characterised by co-financing
and blended finance. This is acknowledged in the AIIB’s Articles of Agreement which
explicitly include co-financing and participation in direct loans within the Bank’s methods of
operation.42 In OHCHR’s view, it is critical that the AIIB hold itself accountable to its own
requirements in all projects, regardless of the involvement of other financiers. OHCHR
recommends that the CHM’s Operating Procedures detail the procedures to be followed in
relation to complaints that are brought concurrently to the IAMs of other co-financing
institutions, and outline methods of collaboration with other IAMs. The EBRD’s Complaint
Mechanism seems to offer the most developed model in this regard.43

5. Lessons learned
32.
In accordance with the effectiveness criteria outlined above, OHCHR would suggest
that the CHM’s operating procedures mandate the mechanism to produce lessons-learned
reports to periodically inform the continuous improvement of practices and operational
policies and procedures. Providing that it is appropriately mandated, constituted and
resourced, the CHM will be uniquely placed to understand the determinants of both positive
and negative impacts, and thereby make a valuable contribution to institutional learning and
performance monitoring. In line with the practice of other IAMs, the CHM’s lessons-learned
could take the form of periodic reviews of the functioning of the mechanisms, as well as
thematic reviews around specific topics.44 Such reviews should be conducted in close
consultation with external experts and relevant civil society stakeholders. OHCHR also
recommends that AIIB Management be required to respond publicly to advisory
recommendations.

6. Protection from reprisals
33.
The AIB’s ESF stipulates that project level grievance mechanisms should include
“provisions to protect complainants from retaliation and to remain anonymous, if
requested” (ESP, para 63). The same protections are needed for individuals bringing cases
before the CHM’s complaint procedure. The identity of claimants should be protected both
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from the AIIB and from the Clients, when so requested, in line with the procedures of other
IAMs.45
34.
Moreover, with reprisals against human rights and environmental defenders
increasing, including against complainants to the IAMs,46 it is of crucial importance that the
CHM develops protocol or policy on how to handle cases where aggrieved parties face
intimidation, harassment or retaliation. The policy recently adopted by the World Bank’s
Inspection Panel could serve as a model in this regard.47
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