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Foreword and acknowledgerr

Internal displacement shatters lives, threatens the wellbeingl danctioning of
communities, and often affects countries as a whole. Rebuilding lives and-co
munities usually takes years. Governments bear the primary rasjimlity for their
internally displaced citizens, but without national laws and policiegte issue
they are challenged to ful I their role. Ordinary legislation often fails talegks the
speci ¢ needs and vulnerabilities of internally displaced people (IRRs allocate
clear responsibilities to competent authorities at the national andaldevel, or to
provide a sound basis for making adequate resources available. The United N
tions mandate-holders on internal displacement have a longstandiogmitment

to support the development of national laws and policies, and to this end it is a
pleasure for us to introduce this new and very pertinent tool.

This guide builds on the expertise of various policymakers and is the culmimatio
a multi-year research project and consultation process that spanned espective
tenures as mandate-holders. It complememeotecting Internally Displaced Persons:
A Manual for Law and Policymakegublished by the Brookings Institution in ©c
tober . The Brookings manual provides guidance to national authities on the
content of domestic legislation and policies on internal displacemeant this guide
focuses on the process of developing such instruments. In keeping with Wihe
Guiding Principles on Internal Displacement, this guide emphasises thelitapoe of
consultative approaches and particulaHyPs’ active participation in such processes.

The guide was drafted by Nina Schrepfer in cooperation with Barbara McCallin
and Christophe Beau of the Internal Displacement Monitoring Cent2MO),

and was revised in light of an extensive piloting and consultation procétswas
edited by staff at the Brooking4-SE Project on Internal Displacement an®mC.
Appreciation goes to the Norwegian Refugee Coun®IiRC) andIDMCfor funding

and piloting the project, and we would also like to express our thanks to the many
other individuals and organisations who contributed to the process.

Chaloka Beyani Walter Kalin
UN Special Rapporteur on the Human Rights Former Representative of the UN Secretary-
of Internally Displaced Persons General on the Human Rights of Internally

Displaced Persons
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Introduction

Internal displacement is a global phenomenon that poses major challengeaff
fected countries and regiondts causes include natural and human-made disasters,
human rights violations, generalised violence and armed con ict. Dgualent and
conservation projects can also displace large numbers of people.

The consequences of internal displacement can be severe, gatld long-lasting.
In practical terms, it means the loss of homes, land, belongings and livelfyand
the disruption of family and community life, creating special needs and valié
ties. Internally displaced populations can also strain the capacitidh® commu
nities in which they live. Internal displacement crises can impede the achievd
of development goals, and may destabilise affected regions, particularton ict
or post-con ict settings.

As citizens or habitual residents of the country in which theg displaced, inter
nally displaced peopldDPs) will often turn for help to national authorities, which
bear the primary responsibility for protecting and assisting them. THénfient

of this responsibility is a challenge, however, particularly in the contextrifed
institutional capacities and funding. In order to meet theatlenge effectively, a
number of countries have adopted national laws, policies or strategiesitarial
displacement. Such instruments can provide important guidance toomal au
thorities and other relevant parties involved in responding. They a@iadportant
tools for safeguardindDPs’ rights, as set outinthe  UN Guiding Principles on
Internal Displacement (Guiding Principles).

Objectives

This guide aims to help law and policymakers address internal displacenmeat i
planned and concerted manner through the development of national instrusien
which can improve responses to IDPs’ needs and rights at both the national and
local level. In particular this guide:

= Provides advice to national authorities and other actors on processeslévet
oping national instruments.



= Addresses both international and regional legal frameworks, and some ef th
dif culties typically encountered in incorporating such standarihto national
legislation and policies. Particular reference is made to the  Great Lals
Protocol on the Protection and Assistance to Internally Desged Persons
(Great Lakes Protocol) and the African Union Convention foe tArotection and
Assistance of Internally Displaced Persons in Africa (Kampala Cotioe).

= ComplementsProtecting Internally Displaced Persons: A Manual for LawRoie
cy Makers published by the Brookings Institution in October , which explains
the substance of rights-based national instruments on internal displaent in
detail. While the Brookings manual focuses on content, this guide focuses on
the process of developing them. Their combined use may help governments to
exercise their responsibilities towards IDPs through well-crafted nationstru-
ments.

Using the guide

The guide is geared towards those involved in preparing and

drafting laws and policies on internal displacement.

The development of national instruments on internal displacement is\z eseign

task of governments. The guide, therefore, aims primarily to assistyolidkers in
governments and relevant ministries, and members of parliament. Thatsaiidnal

civil society groups and human rights institutions and internationaloigations

and agencies may also provide invaluable support in the process, and they too
may nd it helpful.

The guide is divided into three parts:

Part I: WHY develop a national instrument on internal displacement?

Part Il: HOW can a national instrument on internal displacement be developed?
Part 11l: WHAT should a national instrument on internal displacement address?



Part |

Why develop a national instrunr
on internal displacement?

“Before , the state responded to forced displacement in &d hoc and ineffective
manner. A speci ¢ national policy to address the problem did not exist. Aidyof a
sort was provided to IDPs within the general social welfare and emergencynsspo
systems. Overall, the problem was given an extremely low priority anddactlittle
visibility within the Colombian public sphere. The adoption by Congressof Ljon
internal displacement] of  represented a major breakthrough (. t)slundeniable
that the very adoption of Law of  represented a substantial achieveent”
Manuel José Cepeda Espinosa
The Constitutional Protection of IDPs in Colombia,

Suggested action:
Identify why a national instrument on internal displacement is ne@egs

National laws, strategies and policies are important given that:

= National sovereignty means that the primary responsibility for addr ess-
ing internal displacement lies with the government. The development of
a national instrument is essentially an exercise of sovereignty, and as such is a
core responsibility of governments facing internal displacement.

= |IDPs need and have a right to effective protection and assistance. IDPs
are either citizens or habitual residents of the country in which they are dsgl,
and are protected by the constitution and relevant natiotegislation. They also,
however, have speci ¢ protection and assistance needs and vulneraslithat
domestic legislation does not usually address fully, as it is not tailored to the
particularities and challenges of internal displacement. Nor is itfdé with
times of humanitarian crisis involving displacement in mind.



= The state has international, and in some cases regional, obligation s to
protect and assist IDPs. In addition to constitutional and national legislation,
IDPs are protected by international human rights law and in times of armed
con ict by international humanitarian law (IHL). The extent of a stateldige-
tions depends on the international conventions to which it is party. Statee
also bound by rules of customary international law, and may hablggations
under regional agreements. Several regional bodies, including the Osgédinin
of American States (OAS) and the Council of Europe (CoE), urge their member
states to develop national policies on internal displacement. In Afriba
Great Lakes Protocol andthe  Kampala Convention make it mandatoryifo
member states to develop national legal frameworks.

= National instruments can boost the reliability and credibility of gov -
ernment responses to IDPs, and facilitate domestic and international
cooperation on internal displacement. If properly implemented, a coherent
national instrument that clearly allocates responsibilities withie government
can build trust and con dence in its actions. Countries experiencingemial
displacement may require and bene t from the support of internationablies
including humanitarian and development organisations and donors. Aonat
instrument on internal displacement can also serve as a foundation foreffe
cooperation and coordination between the relevant parties.

= National instruments can facilitate tailored responses to particu lar dis-
placement situations. Internal displacement creates certain challenges re
gardless of where it occurs, but each situation is different and also rezpiir
context-speci ¢ responses. A national instrument that is $&d on or fully in
corporates the Guiding Principles and is tailored to a country’s displaceime
situation can improve efforts to protect and assist IDPs.

= Through the development of national instruments, government respons -
es to internal displacement can be made more ef cient and effective. A
national instrument provides a solid basis for planning and prioritisintpses
activities in support of IDPs, which in turn facilitates the appropriate allimn
of resources. It can help a state respond quickly and prevent the displaceémen
situation from deteriorating further.
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Part Il

How can a national instrument
Internal displacement be develc

What are the legal underpinnings
Instrument?

Suggested actions:
Deepen understanding of the applicable legal frameworks
Use applicable legal frameworks when drafting a national instrument

The three levels of the law on internal displacement

A host of national, regional and international legal provisions arevaahéto internal
displacement situations. It is, therefore, important to identify &pplicable legal
frameworks prior to drafting a national instrument.

1.National level

In principle, constitutions and national legislation remain appliea situations of
internal displacement, and IDPs are entitled to protection under thesesl They
rarely re ect the speci ¢ needs of the displaced, however, and may even have
detrimental effects. National legislation on documentation may, fomegke, require
people to apply for their identity documents in their places of origin. Gitree
fact that returning to their homes or places of habitual residence to do so may put
IDPs’ safety at stake, such a requirement could prove an insurmountatétezie.

As such, a legal review of national legislation may be necessary when developing a

national instrument on internal displacement. It may help to removellebstacles
for IDPs and to identify gaps and legislation in need of amendment.
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National legal provisions are often backed up or complemented by rediama

international law, and a state’s legal traditions determine how theseagplied in
the domestic context. Under the monist tradition, regionablanternational law
form an integral part of the domestic legal order. Under the duatiadition, a law or
other act of parliament may be necessary to incorporate regional and irgonal

obligations into the existing statute.

The following sub-sections explain how regional and international law alevant
to countries facing internal displacement.

2.Regional level

Regional and sub-regional organisations such as the African Wr(idU), Organisa
tion of American States (OAS) or the Council of Europe (CoE) encourage theinm
ber states to develop national laws and policies on internal displacemeieir
resolutions and recommendations and in the course of summits and workshop

The table below lists some of the regional and sub-regional human rights conven
tions that may need to be taken into account when developingasional instrument
on internal displacement.

Region General human rights trea- Speci ¢ human rights
ties (selected) treaties (selected)
Africa = African Charter on Human and = African Union Convention for the
Peoples’ Rights Protection and Assistance of

ternally Displaced Persons

= Protocol to the African Charter
on Human and Peoples’ Rights
on the Rights of Women in Africa

= African Charter on the Rights and
Welfare of the Child

= Great Lakes Protocol on the Pro
tection and Assistance to Internal
ly Displaced Persons

= Great Lakes Protocol on Property
Rights of Returning Persons
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Region General human rights trea- Speci ¢ human rights
ties (selected) treaties (selected)

Americas = American Convention on Hu = Inter-American Convention on the
man Rights Forced Disappearance of Persons

= Additional Protocol to the Amer = Inter-American Convention to Pre

ican Convention on Human vent and Punish Torture

Rights in the Area of Economic, = Inter-American Convention on the

Social and Cultural Rights Prevention, Punishment and Erad

ication of Violence against Women

= Inter-American Convention on the

Elimination of All Forms of Dis

crimination against Persons with

Disabilities
Asia = South-Asian Association = SAARC Convention on Regional
for Regional Cooperation Arrangements for the Promotion
(SAARC) Social Charter of Child Welfare in South Asia
Europe = European Convention on Hu = European Convention for the Pre
man Rights with several Pro  vention of Torture and Inhuman or
tocols Degrading Treatment or Punish
= European Social Charter ment

= European Framework Convention
for the Protection of National Mi
norities

= European Convention on Protec
tion of Children against Sexual
Exploitation and Sexual Abuse

Middle = Arab Charter on Human Rights
East

In Africa, two conventions are particularly relevant to tlevelopment of national
instruments on internal displacement: the  Great Lakes Protocol ahthe
Kampala Convention. Both oblige state parties to develop nationalslegon,
policies and/or strategies on internal displacement in order to incargte IDPS’
rights and implement obligations towards them.

Great Lakes Protocol

The  Pact on Security, Stability and Development in the Great Lakes Region
(Great Lakes Pact), together with its ten protocols and plans of action, sexk t
create lasting conditions for security, stability, sustainable depeient and recon
struction in the region. The Protocol on the Protection and Assistance terimally

13



Displaced Persons has among its objectives the establishment of a legah&work

in the region that ensures the adoption and implementation of the Guidinigétr
ples, with a view to strengthening the legal protection of IDPs’ physicdtyaand
material needs. The Protocol on Property Rights of Returning Persons is algya k
reference point as it addresses issues related to land and property in theexdn

of durable solutions for IDPs. The Great Lakes Pact is legally binding upon the
member states of the International Conference on the Greatkies Region. They
are obliged to develop national instruments on internal displacementia With

the pact and its protocols and to domesticate the Guiding Principles.

Kampala Convention

The  Kampala Convention has among its objectives the establishment of a
legal framework for preventing internal displacement, and for the pctibn and
assistance of IDPs. It also aims to promote solidarity, cooperation and deirab
solutions, and to address the responsibilities and obligations of statgipa and
other actors. It entered into force on December . Stateparties are legally
bound to incorporate their obligations under the convention into dotiekaw and
to adopt policies or strategies on internal displacement at both the natlcand
local level. To this end, they should designate an authority to coordinatetsffo
assist and protect IDPs and to ensure provision of the necessary fundsnienadly
and where applicable, relevant principles of the conventbould also be included
in peace negotiations and agreements in order to nd durable solutions fae th
displaced (Article () Kampala Convention).

3.International level

There is no international convention on internal displacement, bterimational
human rights law and international humanitarian law shape #pproach to in
ternal displacement extensively and should guide any effort to developtional
instrument.

14



Key point of reference: the UN Guiding Principles on Internal Displacement

The Guiding Principles constitute the key document on the protection and
assistance of IDPs worldwide. Published in |, they restate IDPs’ righas
enshrined in international human rights and international humanitaléam

= The Guiding Principles identify IDPs’ rights at all stages of displacemen
They de ne what an IDP is, and set out their rights to be protected and
assisted before and during displacement and in their search for durable-solu
tions. They give national authorities the primary responsibility fotgmting
IDPs’ rights, and clarify key principles relating to humanitarian dasise
by international and non-governmental bodies.

= The Guiding Principles are highly authoritative as they are based®pct
and are consistent with existing international human rights amgfnational
humanitarian law.

= The Guiding Principles have been recognised as an important framework
for the protection and assistance of IDPs. This recognitionoaffed by the
World Summit of Heads of States and Governments was subsequdly

con rmed by the UN General Assembly.

As such, the Guiding Principles provide invaluable guidance and are an im
portant reference point in the development of national laws and policies on
internal displacement.

Human rights law

Internal displacement crises often occur in contexts in which IDPs’ humghts
are widely neglected, disregarded or violated. International &nmights law pre
vides an essential framework for response, including through the develaptroé
rights-based national instruments. Such instruments, and the inocaipon of IDPs’
needs and concerns into national human rights action plans, can help to iagoro
responses to internal displacement.

15



‘Why does human rights law matter in displacement situations?

I ternal displacement involves many challenges to IDPs’ humghtsi includ

ing the loss of homes and livelihoods, the disruption of children’s educathomn, t
separation of families, the break-up of social networks, the loss or destoucti
of personal documents and exposure to violence. Human rigats covers both
civil and political rights, such as those to life, family unity and documentatiah; an
economic, social and cultural rights, such as those to food andernaadequate
housing, education and access to health services. The catalogue of hunggutsri
contains individual entitlements and lays out states’ obligasi to respect, protect
and ful | these rights. Human rights protection is relevant beéoduring and after
displacement, and human rights law is relevant to IDPs regardless of the cause
of their displacement.

What are the sources of human rights law?

At the national level, constitutions often include a bill ights that re ects many of
the human rights contained in regional and international human rights law. Huma
rights law is primarily codi ed in international or regionatéaties (see above table
on regional treaties), either in general human rights conventions, or ircspe
instruments to protect particular groups such as children omaen, or a particular
right such as freedom from torture. Key human rights such as thehibition of
torture are also part of international customary law and must be respectg@lb
countries, including those not party to the relevant treaties.

This table provides an overview of the major international human righeies:

General human rights treaties Speci ¢ human rights treaties

= International Covenant on Civil and= International Convention on the Elimina
Political Rights tion of All Forms of Racial Discrimination
= International Covenant on Economic,= Convention against Torture and Other
Social and Cultural Rights Cruel, Inhuman and Degrading Treatment
= Convention on the Elimination of All
Forms of Discrimination against Women
= Convention on the Rights of the Child and
Optional Protocol Il
= Convention on the Protection of All Per
sons from Enforced Disappearances
= Convention on the Rights of Persons with
Disabilities

16



When is human rights law applicable?

As a principle, human rights law is applicable to all internal displacement gitosit
whether they be caused by armed con ict, disasters, generalised violenaevet
opment projects. Some guarantees such as the prohibition ofuce and slavery
provide absolute protection, while others may be limited under speci cditons.
Such limitations must be laid down in law and necessary to the achievement of
a legitimate aim such as upholding public order or health or protecting thetsigh
of others.

Limiting the right to freedom of movement

Article of the International Covenant on Civil and Political Rights guara
tees in its rst paragraph thatéveryone lawfully within the territory of a State
shall, within that territory, have the right to liberty of movement anddne¢o
choose his residence

Freedom of movement is not, however, an absolute human right. Paragraph
three provides that itshall not be subject to any restrictions except those which
are provided by law, are necessary to protect national secptylic order
(ordre public), public health or morals or the rights anddaoes of others,
and are consistent with the other rights recognised in the present Coténan

In exceptional circumstances, governments may temporarily detedeom or
suspend certain human rights. This is only permitted in the context of a public
emergency that poses a serious threat to the life of a nation, and only for the
shortest possible time as determined by the exigencies of a given crisichSu
measures must not be applied in a discriminatory manner. They must be ofyciall
proclaimed, and they must be consistent with other legal obligationshsas in
ternational humanitarian law.

Derogation clause of the International Covenant on Civil and Political Rights,
Article

“In time of public emergency which threatens the life of the nation and the
existence of which is of cially proclaimed, the States Parties to the prese
Covenant may take measures derogating from their obligations under the pre

17



ent Covenant to the extent strictly required by the exigencies of the isityat
provided that such measures are not inconsistent with their other olaigat
under international law and do not involve discrimination solely onrtineng
of race, colour, sex, language, religion or social ofigin.

“No derogation from articles , , (paragraphsland ), , , and may
be made under this provisidn.

‘Any State Party to the present Covenant availing itself of the right of deroga
tion shall immediately inform the other States Parties to the presentri@oge
through the intermediary of the Secretary-General of the United Ngtidnhe
provisions from which it has derogated and of the reasons by which it was ac
tuated. A further communication shall be made, through the same inteanyedi
on the date on which it terminates such derogation.

How can international human rights law be used when developing a national

i strument on internal displacement?

The incorporation of international human rights law into national lawd policies

on internal displacement helps to ensure that the measures taken to resptm
IDPs’ needs meet human rights standards. It provides a clear benchmarkde st
action, and can be used to identify and clarify the responsibilities of ipatar
government entities. Importantly, human rights law prohibiésdmination not only
on the basis of race, religion, national origin and gender, but also “other status
which encompasses the fact of being displaced. National instruments $thex
plicitly prohibit and address discrimination against IDPs, that is aggttnent that
puts them at a disadvantage purely on the basis that they are internally alisul.
Human right guarantees also help to identify what IDPs can rightfully demand,
and the limitations of such demands. The right to adequate housing, for examp
entails access to shelter that is adequate under the circumstances. This raean
that IDPs may have to accept very basic shelter conditions during the rgyeecy
phase, but are entitled to better housing if their displacement becomesrnaiied.

18



Internal displacement and disaster management

Natural disasters are a major cause of internal displacement. It is gelhera
acknowledged that the scale of such displacement can be signi cantly reeld

if measures are taken to reduce risks in areas prone to natural disasterse Car
must also be taken that IDPs are not settled in such areas or exposed te sec
ondary natural hazards, while solutions for IDPs from disaster-proeasgcan
only be considered sustainable if risks are mitigated against to avoidiremt
disasters and the repeated displacement they cause.

Many countries have disaster management laws and policies,these rarely
address the displacement such disasters involve. A national inséntran internal
displacement should, therefore, include speci ¢ provisions tethto the monitor
ing of areas prone to disasters, the informing of their inhabitantsatpotential
protective measures in case of disaster, and the establishment of early wgrni
systems. Kenya’s Prevention, Assistance and Protection to Internadlyl&ced
Persons and Affected Communities Act  states in Article (): The Gov
ernment shall establish a prevention mechanism charged with morjtaréas
inhabited by persons at risk of displacement, periodical reportingensituation
in such designated areas and early warning issued to ther@et8ecretary and
the Chair of the Committee for further action to prevent internal dispiece”

International humanitarian law

International humanitarian law applies to situations of armed con iadaoccu

pation, and seeks to limit their effects. It sets parameters for the methads
means of warfare, and protects individuals who do not participate, or aremgelio
participating, in hostilities.

‘Why does international humanitarian law matter for IDPs?

| )Ps are part of the civilian population and should bene t fllgm the protection
provided by international humanitarian law in times of armed con ict @ndccu-

pation. It is binding upon all parties to a con ict, both state and non-statasTs
particularly important in situations of internal armed con ict in winijgeople may
be displaced within, or to, areas controlled by non-state armed groups. Stalpg
are obliged to uphold their obligations towards all civilian populationduding
IDPs. Doing so does not, however, give such groups legal status.

19



‘What are the sources of international humanitarian law?

7 1e main sources of international humanitarian law are treaty law argtam. The
most relevant treaties are the Geneva Convention relativéntRrotection of Civilian
Persons in Time of War (the Fourth Geneva Convention), which was adopted in
and is rati ed by all states, and its two additional protocols adopted in  h& rules
of customary international humanitarian law were examined in déta  study
by the International Committee of the Red Cross (ICRC), which reviews statetipe
(the basis of customary law) in order to identify how customary rules arevévgl

When is international humanitarian law applicable?

'nternational humanitarian law applies only in situations of armed ¢cirand/or

¢ cupation, and derogation is not permitted. In international armedicts(IACs),

all four Geneva Conventions and the First Additional Protocol may be appica
subject to rati cation. In non-international armed con icts (NIAY; IHL protee

tion are more limited. They are provided by Article , which is common to the four
Geneva Conventions, and the Second Additional Protocol. In both sitngt the
well-developed body of customary international humanitarian law agpli

Rules of customary international humanitarian law on internal displacement

Rule . A.Parties to aninternational armed con ict may not deport or forcibly
transfer the civilian population of an occupied territory, in whole or in,paress
the security of the civilians involved or imperative military reasons so deinfbiC]
B. Parties to a non-international armed con ict may not order the displaent of
the civilian population, in whole or in part, for reasons related to the coyuicless
the security of the civilians involved or imperative military reasons saaelrjNIAC]

Rule . States may not deport or transfer parts of their own civilian pepu
lation into a territory they occupy. [IAC]
Rule . In case of displacement, all possible measures must be taken in

order that the civilians concerned are received under satisfactory ctowls

of shelter, hygiene, health, safety and nutrition and that members of theesa
family are not separated. [IAC/NIAC]

Rule . Displaced persons have a right to voluntary return in safety to their
homes or places of habitual residence as soon as the reasons for thei dis
placement cease to exist. [IAC/NIAC]

Rule . The property rights of displaced persons must be respected. [IAC/NIAC]
ICRC Study on Customary International Humanitarian Law, Vol. I,

20



How can international humanitarian law be used when developing a natiah
instrument on internal displacement?

Like human rights law (see above), international humanitatéamhelps to identify
IDPs’ speci ¢ needs and states’ corresponding obligations. It also sets rible-
vant international standards that a national instrument shoulesfoom to. Such
standards include the prohibition of arbitrary internal displaesm the principle of
non-discrimination, the right to life, family life, living standards, mitagian assis
tance, documentation, property, employment, social pratecand education, and
the prohibition of forcible child recruitment. International humanéa law also sets
out the obligations of non-state armed groups towards IDPs in situations of irgkrn
armed con ict, and this may be an important element of a national instrument
The ICRC manual on the domestic implementation of international hutaaiain
law released in ~ may provide helpful guidance to policymakgrand national
committees for the implementation of IHL exist in more than  countrie¥hese
too may inform the process of developing a law or policy on internal displacgme

Internal displacement as an international crime

The Rome Statute of the International Criminal Court identi es tlge main
international crimes of genocide, crimes against humanitdavar crimes. It
clari es that internal displacement may amount to such an intational crime.

Article — Crimes against humanity: Deportation or forciltlansfer of pop
ulation may amount to a crime against humanity if committed as part of a
widespread or systematic attack directed against any civilian popoitatvith
knowledge of the attack. Deportation or forcible transfer of popuatimeans

the “forced displacement of the persons concerned by expulsion or other co
ercive acts from the area in which they are lawfully present, withouingio
permitted under international ldawArticle () (d) and () (d)).

Article — War crimes: War crimes include grave breaches of  Geneva
Conventions or other serious violations of laws and customs applicable in
times of armed con ict. This includes the unlawful deportation or treersbf
civilians (Art. () (a) (vii) ordrdering the displacement of the civilian population
for reasons related to the con ict, unless the security of the civiliavsved or
imperative military reasons so demdar@rt. () (e) (viii)).
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Developing a national instrum
The consultative process

Suggested actions:
Approach the development of the national law or policy as a consultativegss
involving all relevant stakeholders, and deepen understandiittp® principles
underpinning such consultative processes
Consider the actions and guidance provided in the following seven-stage
model, tailoring them as needed to ensure broad-based participatiorg&ch
the envisaged outcome

Investing in a consultative process

The development of a hational instrument on internal displacement is agse

worth investing in for the following reasons:

= |tis an opportunity for the government to demonstrate its approach to ful llisg it
primary role in addressing internal displacement and to furtherditslcapacity.

= |t brings together all relevant actors involved in addressing internal dis
placement in the affected country. It triggers relevant discussionsoam
all participants in the process and provides advocacy opportunities.

= |t helps to resolve misunderstandings and to reach agreement on key nstion
de nitions and concepts.

= |t helps to identify a common way forward in addressing and solving dis
placement situations. It gives IDPs and other communities affected by dis
placement an active role and the chance to contribute, helping to courtera
hopelessness and frustration.

= |tis an excellent opportunity to involve donors.

= |t is an important learning exercise for everyone involved.

The consultative process to develop a national instrument is as imparaan

the outcome, because it will shape its content and prospects for its successfu
implementation.
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Overview:
The seven stages of consultative

Consultative processes may be approached in a number of ways. Some ceantri
may have previously established consultative systems that negdawn upon to
support the development of a national instrument on internal displaeat but
these may need to be adapted to ensure that all stakeholdersluding IDPs and
other displacement-affected communities, have the opportunity to maptite
actively in the process. In general, it can be seen as a seven stageqss, from
initiation to implementation and monitoring.

Implementation
Initiation Organisation Validation and Monitoring

Preparation Drafting and Adoption
consultations

The stages are described below, with suggested actions, practicadlgoce and
good practice for reaching the desired outcome at each stage. It is impdrtan
note that they are not necessarily sequential. Depending onvitbe process is
approached, some stages may overlap. Application of this model will also need to
take context-speci ¢ concerns into account, from diffeigrievels of popular mo
bilisation withinlDP communities, to variations in security, access to information
and communications systems.
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STAdARitiating the process of developing
ONEnstrument on internal displacemer

Suggested actions:
Make the decision to develop a national instrument on internal displagetm
Communicate the decision to relevant stakeholders

1.Making the decision to develop a national instrument on internal
displacement

As the development of a national instrument is a sovereign act, initiating tbegss

requires a decision by the competent national authorities, preféyath the highest

level of government. Advocacy by other parties, including meticcivil society

groups and international organisations, and recommendations by elgmuch as

the UN Special Rapporteur on IDPs can often help prompt nasibauthorities to

make such a decision, and to demonstrate their willingness to support the process

according to the relevant legal standards.

Obligations to develop a national instrument under the Great Lakes Proto-

col and the Kampala Convention

Great Lakes Protocol, Article

“The objectives of this Protocol are to:

. Establish a legal framework in the Great Lakes Region for ensuring the ado
tion and implementation by Member States of the Guiding Principles amétte
Displacementf...)

. Provide a legal basis for the domestication of the Guiding Principles into
national legislation by Member Statés;)”

Kampala Convention, Article ()

“States Parties shall:

a. Incorporate their obligations under this Convention into domestiby enacting
or amending relevant legislation on the protection of, and assistanagamally
displaced persons in conformity with their obligations under iatemmal lawy...)
c. Adopt other measures as appropriate, including strategied policies on
internal displacement at national and local level9”
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2.Communicating the decision to develop a national instrument on

internal displacement
In order to begin the process with transparency, the decision to develop anati
instrument should be broadly communicated to all relevant national, rediand
international actors who may be able to support the national authasitretheir
endeavour. IDPs and other displacement-affected communities stialso be
informed about the decision and the ensuing process.

Stage one outcome: National authorities have taken the

O N E decision to develop a national instrument on internal
displacement and have communicated that decision to key
relevant stakeholders.

STA JBreparing to develop a national ins
TWO

The successful development of a national instrument on internal disphaest
takes time and careful preparation.

Suggested actions:
Improve understanding of key notions and concepts
Gather and assess relevant data
Decide whether a legal review of national legislation is necagsand at what
stage in the process it should be undertaken
De ne the scope of the envisaged instrument
De ne the type of instrument required
Decide whether to request technical support from the internatioc@anmunity

1. Improving understanding of key notions and concepts

The following is a brief introduction to the key notions and concepts invilvea
national instrument on internal displacement.
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Internally displaced person (IDP)

According to the Guiding Principles, IDPs aggeftsons or groups of persons who
have been forced or obliged to ee or leave their homes or places of habitual res
dence, in particular as a result of or in order to avoid the effects of armed tamitic
uations of generalised violence, violations of human rights or natural or human-made
disasters, and who have not crossed an internationally recognised steitket

This concept has been codi ed in the Great Lakes Protocol (Article ()) andeth
Kampala Convention (Article (k).

Displacement-affected communities

Displacement-affected communities are those that bear the consequences of
internal displacement. In addition to IDPs themselves, they include bosimu
nities, communities in return areas, and those into which IDPs chose to settle in
and locally integrate.

The displacement process

Internal displacement is not a static condition, but a process that starith ight

to an area within the country where IDPs nd refuge. Many IDPs are displaced
multiple times or live in protracted displacement for long periods befthrey are
able to nd a durable solution, and their needs and vulnerabilities cheudgring

the process. Responses need to be adapted accordingly. The length of displa
ment may vary from a few weeks or months to years or even decades. Protracted
displacement occurs when signi cant obstacles hamper IDPs’ ackieent of
durable solutions. It creates speci ¢ needs that may become more seriousr ov
time as a result of weakened coping mechanisms. Some IDPs becoagght up

in cyclical displacement, which also hinders their achievement of durable solutions

Durable solutions

According to thelnter-Agency Standing Committee (IASC) Framework on Durable

Solutions for Internally Displaced Persoasiurable solution is achieved when IDPs

“no longer have any speci ¢ assistance and protection needs that are lirkubir

displacement and can enjoy their human rights without discriminatioaccount

of their displacemeritDurable solutions can be achieved through:

a. Sustainable reintegration inttDPs’ places of origin (return);

b. Sustainable local integration in areas whetBPs have taken refuge (local
integration);

c. Sustainable integration in another part of the country (settlement elsevé).
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These settlement options apply to dibPs, whether they have been displaced by
con ict and human rights violations, or other factors such as natural dises. As
citizens or habitual residents of the country in which theg displaced, they have
the right to freedom of movement and to choose their place of residence. Signi
cantly, this give$DPs the right to make informed and voluntary choices about the
resolution of their displacement.

Response to displacement

“Response to internal displacement” is a broad term embracing all aigtsvand
measures undertaken in the course of the displacement process. This degu
measures to (a) prevent, prepare for and mitigate the consequences of alésp|
ment; (b) provide assistance and protection to IDPs; and (c) nd and support
durable solutions. There is a rich set of international guidance esponse. The
Handbook for the Protection of Internally Displaced Pers@ublished in  , is

a particularly important reference tool.

2. Gathering and assessing relevant data

Data on displacement situations is often insuf cient and/or outtkd. Reliable
information on the causes, magnitude and dynamics of displacement, diatu
IDPs’ needs and vulnerabilities is, however, indispensable in framing iarnst
instrument and facilitating its implementation.

National authorities have the primary responsibility for collectingl @ompiling
relevant data on displacement in their country. National statisticees can play
a vital role in this sense, but as the processes for collecting datdes and other
displacement-affected communities usually require special exjser, resources
and capacity, international support is common. Whether or not they amna
tionally supported, data collection processes require the cooperatibauthorities
at many different levels.

‘What data and information are needed?

I ata and information are required on the overall displacefrstuation, including:

= The overall number of IDPs, disaggregated by age and sex;

= |DPs’ location, the areas affected by displacement, notihgse which may not
be accessible;

= The cause(s) of displacement, including speci ¢ events and circumsesthat
triggered it;
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= Patterns of displacement, including information on the context in vahdésplace
ment occurs (rural or urban), ight routes, duration, repeated disptaeat, and
the different groups affected among the displaced population;

= IDPs’ living conditions (whether they live in camps, informal seténts, with
host families or on their own, or in rural or urban environments) and their eorre
sponding humanitarian and development needs;

= Protection concerns;

= Potential solutions for displaced groups and individuals, ineigdiDPs’ plans,
preferences and needs in attaining them.

How should the information be collected?

7 1e collection of data on IDPs includes (a) regularly pro ling the displaeant
situation in its entirety, (b) registering IDPs and (c) consulting wittnthand other
displacement-affected populations. In many situations, a comtiamaof these
approaches may be required. Given the personal and sensitive nature ohfbe i
mation required, proper data management techniques are needed, imguapproe

priate protocols to ensure consent and con dentiality in collecting and ghg it.

Pro ling is understood as thecbllaborative process of identifying internally-dis
placed groups or individuals through data collection, iriclgdounting, and analysis,
in order to take action to advocate on their behalf, to protect and assist #rel,
eventually, to help bring about a solution to their displacein@uidance on Pro4
ing Internally Displaced Persons). It provides an overview of displerg-affected
populations through data collection and analysis of core data (infororatin the
number of IDPs and their location, disaggregated by age and sex) ahdroquanti
tative and qualitative data on issues including causes and patterns of disphece,
protection concerns, humanitarian needs and prospects for durabletsmhs.

Pro ling support

Guidance on Pro ling Internally Displaced Persass practical tool that aims
to assist national authorities and other parties in assessing displaent
situations. An inter-agency initiative led by the Norwegian Refugee 1@uiis
Internal Displacement Monitoring Centre (NRC/IDMC) and the UN Of ce fo
the Coordination of Humanitarian Affairs (OCHA), it explains diffenero ling
methodologies and provides guidance on the choice of the most approgriat
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approach. It is available in English and French at www.internal-displaceorgnt
The Joint IDP Pro ling Service (JIP8)a Geneva-based inter-agency ser
vice set up in  and supervised by a steering committee made up of the
Danish Refugee Council (DRC), NRC/IDMC, the International Orgarosati
for Migration, the Of ce of the Special Rapporteur on the Human Rights of
IDPs, the UN Refugee Agency (UNHCR), OCHA and the UN Population Fund
(UNFPA). In affected countries that ask for its support, $IRims to promote
collaborative responses and solutions for IDPs by providing governmetd
humanitarian and development organisations, with accurate inforomedibout
displacement situations. These insights are gleaned from data collected a
disaggregated by sex, age, location and diversity. National authorité&s c
approach the country of ces of the steering committee members to requies
such support. JIPS can help to determine their pro ling needs, recommend
the most appropriate pro ling method and provide assistance in setting up
a pro ling exercise and analysing its ndings. It also provides training on all
aspects of IDP pro ling. See http:/lwww.jips.org.

Registration entails the identi cation of displaced individuals, families and house
holds, and the collection of other personal data on them, such as their nante, da
of birth, sex, family relationships, area of origin, location and special fieed

Whether or not to undertake registration can be a dif cult decision. On theson
hand, it may be necessary or useful when it serves a speci c purpose efor
ample identifying those entitled to receive or access a speci ¢ bene t suas
food relief. It may also improve responses more generally by (a) establishing the
number, location and key demographic characteristics of the dispthpepulation,

(b) preventing those not entitled to humanitarian assistance and servicemf
accessing it fraudulently and (c) facilitating the issuing of temporarylaepments

for personal documentation lost during ight.

On the other hand, registration may not be appropriate, particularly i$isiee data
cannot be properly managed and protected, the displacement situagorlatile,
IDPs have ed to inaccessible areas or the necessary resources and capagitie
are not available to manage and complete the process. Registration alsdesarr
risks, such as the misuse of personal data; the exclusion of sdBies, not only
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from registration but also from assistance if these are linked; the creation cf un
realistic expectations in terms of assistance or protection; reliance omdated
data if databases are not properly maintained; and reprisals because negish
may associatdDPs with particular parties to a con ict.

National authorities that decide to undertake registration shouldere that:

= Procedures are transparent, non-discriminatory, known and acddesto all
IDPs and swift so that access to particular bene ts linked to registration ig no
delayed;

= Criteria for registration are clear, non-discriminatory and do notlede individ
uals or groups of IDPs in line with the Guiding Principles;

= Procedures include all IDPs, including those in remote or inaccessible areas and
those who are less visible, for example because they are not living in camps;

= The process does not create protection risks for the displaced populgtio

= Those without documentation are not excluded from registration, buteatare
provided with the documents needed to register;

= Any information collected is protected and its con dentigliensured in order
not to expose IDPs to further risks.

What do the Kampala Convention and Great Lakes Protocol suggest?

In Article (), the Kampala Convention requests its signaites to ‘treate and
maintain an up-dated register of all internally displaced persons wliinjuris
diction or effective control. In doing so, States Parties may collaboratentéth i
national organisations or humanitarian agencies or civil society organisation
A similar provision is contained in Article () of the Great Lakes Protocol
States implementing these provisions should adhere to above registmatio
guidance.

Informing, consulting with and facilitating the participation of ID Ps and
other displacement-affected communities are essential elemeimtshe collection
of relevant data, whether through pro ling or registration. This must be unalezh
sensitively in order to avoid creating additional risks for the target gapons.
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3.Deciding whether a legal review of national legislation is necessary

and if so at what stage in the process
Law and policymakers should assess whether, in their particulamtegt, it is
necessary to review existing legislation in order to determine to what extent it
(a) adequately addresses internal displacement, (b) creates olstafor IDPs
and those protecting and assisting them and (c) contains gaps related tossDP
protection and assistance. It should also be determined whetherhsacreview
would provide added value and can be completed within a reasonable timedra

Necessity and added value of a legal review
There are four main reasons that a legal review may be necessary or provide
added value:
If existing national legislation provides an insuf cient basis on whto address
IDPs’ speci c rights, needs and vulnerabilities, it is necessary to identifysthe
gaps. If existing national legislation creates unintended tazdes forIDPs to
exercise their rights, it is necessary to identify and remove them.
If the national instrument is to take the form of a law, it is necessarydtablish
how it will relate to existing laws and whether it presents contradictionst tha
need amendment or alteration.
If the national instrument is to take the form of a policy, strategy or plan, it is
necessary to establish whether the framework of existing laws would fatéit
or hamper its implementation.

A legal review may precede the development of a national instrument, takeepla
in the course of it or be part of its implementation.

Capacities for a legal review

Justice ministries and parliamentary bodies have central roles to play ggall
review. Such a process may, however, be very time consuming and beyondalation
capacities and/or expertise, particularly in times of humanitariaisisr In order to
ensure that the development of a much-needed national instrument is not iyndu
delayed or hindered, it may be advisable to focus on developimpplicy, strategy

or plan rather than a law, as such an approach can be undertaken with fewe
formalities. It may also be helpful to focus on an interpretation of existiatiamal
legislation in light of relevant national, regional and international stadd until a

full legal review and any necessary revisions can be completed.
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Steps in conducting a legal review

The following steps may be of use in conducting a legal review:
The collection of all existing domestic laws, decrees and ordinances that reay b
relevant in the context of internal displacement, such as disaster mamagnt
legislation, child protection law, education law and others;
Examination to determine whether existing national legislation (a) corgain
gaps or obstacles in terms ofbPs’ protection, (b) is insuf cient to address
IDPs’ speci ¢ needs and vulnerabilities and/or (c) contradicts imtational and
regional legal standards relevant tDPs’ protection;
Identi cation of issues that (a) should be addressed in the national instent
and/or (b) require the amendment or alteration of existing legislation.

In the context of a legal review, states may also consider the rati cation of+el
vant treaties as a step towards strengthening the applicabletiework forIDPs’
protection.

4. De ning the scope of the envisaged national instrument

Based on an assessment of the displacement situation and, if applicable, the
outcome of a legal review, law and policymakers will be able to identify the scope
of a national instrument on internal displacement through two steps:

Step 1: Stand-alone displacement-speci ¢ instrument, sectoral

regulation or a combination?

The rst decision to reach is whether the stakeholders involved wouldfprdo

develop a stand-alone displacement-speci c instrument toraddress outstanding
issues related to IDPs via the amendment or alteration of existing sedtorgu-

lations. A combination of the two approaches is possible and often neaggsn

order to avoid contradictions between different legal instruments
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Form

Advantages

Disadvantages

Displacement-speci ¢
instrument

A single integrated instru

ment that covers all matters
related to internal displace

ment and cuts across all rel
evant areas that require reg
ulation.

Allows the particular cir
cumstances of a country’s
displacement situation to
be addressed in a com
prehensive and consistent
manner

Reduces the risk of unad
dressed protection gaps
More flexible in terms of
format and scope

Easier to monitor imple
mentation

The cross-cutting nature of
such an instrument means
many ministries and gov

ernmental bodies need
to be involved, which may
cause delay or dif culties

in fostering national owner

ship of the new instrument

There may be more political
resistance to the creation
of a such an instrument
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Sectoral regulation

Inclusion of displacement-specif
ic regulations into relevant sec
toral instruments such as laws,
decrees, strategies and action
plans on issues including social
welfare, education, health, birth
registration and documentation,
housing, land and property reg
ulations and others, in order to
ensure that IDPs are afforded the
same protection as the general
population.

= Will in most cases be legal
ly binding because they are
amendments to existing laws
and regulations with legal force

= Will automatically involve all
relevant ministries as they are
primarily responsible for the
amendment of regulations un
der their remit

= May leave certain gaps unad
dressed

= May carry the risk of uncoer
dinated activities or lack of
cooperation between relevant
ministries and other govern
ment entities

= May create challenges for
ministries involved in sectoral
regulation because of a lack
of knowledge and awareness
of the particularities of internal
displacement






Step 2: Comprehensive or partial regulation?

The second decision to reach is whether partial or comprehensive reguiabf
internal displacement issues will be pursued. That is, will the instrumesgoed
to a particular displacement situation, or will it seek to address a range ofeturr
and future scenarios? The following questions may merit consideratio

2. What are the advantages of comprehensive regulation?

/ comprehensive national instrument that covers all causes and phases of dis
placement and addresses current and future situations offers greater petten to
displaced communities. It also provides the authorities responsiiédPs with a
solid regulatory basis to address all phases of a variety of displacemenasdns.

What do the Kampala Convention and the Great Lakes Protocol require?

Both the Great Lakes Protocol and the Kampala Convention require their
respective provisions to be fully domesticated, making it necessarsfate
parties to enact comprehensive regulations.

h. Will the instrument be limited in scope? If so, what limitations would be

¢ Jpropriate?

Limiting the scope of a national instrument is possible and, in light of the par
ticularities of the displacement situation, may be appropriate. ly i@ limited to:

= A particular cause of displacement;

= A particular geographical area;

= A particular phase of the displacement process;

= A particular timeframe.

When limiting the scope of a national instrument, it is important to be awarbef t
possible consequences of such a step. Limitations must not be discriinyeand
must not exclude certainDPs from exercising their rights.

c. What should the minimum scope of an instrument be?

A national instrument should, at a minimum, address the challenges of thesotr
displacement situation. It should also be exible enough to anticipatel audapt

to changes in the situation. Crucially, it should cover the need to achieve deirab
solutions as it will provide a much-needed basis on which to engage in the long-
term and complex process of doing so.
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Non-discrimination despite limited scope

Country A faced a displacement crisis caused by a conict in its nent
regions in a given year, and developed a national instrument to better con
front these challenges. The IDPs were still living in displacement a year later,
when the con ict-affected area was hit by a large-scale disaster tiag to
new displacement. Country A did not amend the national instrument, beit th
national authorities undertook a comprehensive needs assessment ef th
newly displaced population, and widened the scope of sugsarvices, pre
grammes and packages to equitably assist the IDPs displacetheydisaster.
This represents a case in which a national instrument with limigedpe did not
discriminate against or otherwise negatively affect the rights and wetleof
other IDPs as a result of a pragmatic and non-discriminatory response. That
said, in such a situation an amendment of the national instrument to cover
IDPs displaced by disasters would have been advisable.

5.De ning the type of national instrument required

A national instrument on internal displacement should improve IDPstgztion

and assistance and as a result have positive effects on their wellbeing. ® thi

end, it should:

= Be binding or supported by a clear commitment from the government;

= Clearly allocate responsibilities for implementation to one governtemtity, or
several, that have the requisite political, human and nancial capas;itend

= Clarify how suf cient nancial and other resources will be allated to those
responsible.

A national instrument can take one or several of the following formisvaor other
legally binding regulation such as a decree; a policy; a strategy or an actam pl
The type of instrument chosen should:

= Be adequate to address the displacement situation in question;

= Be appropriate to the country’s legal tradition; and

= Take into account the prevailing political landscape.

As discussed below, national legislation, policies, strategies and agilans are

not necessarily mutually exclusive tools, but may be completagn Laws and
policies tend to regulate what has to be achieved, while action plans explain how
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to achieve set goals. Strategies often combine both elements. Where allszyiew
would lead to considerable delay in developing a national law, it may beatnleiso
focus initially on the development of an alternative tool such as a policy oresgsat

A law or other form of legal A policy, strategy or action plan may
regulation may be necessary to: be necessary to:

= Strengthen an existing policy, strategy= Reinforce existing or new national leg
or action plan by amending and adapt islation on internal displacement and
ing the domestic legal framework in  facilitate its implementation; or to
order to be compatible with the prin = Pave the way for the introduction of leg
ciples and goals they contain; islation at a later stage.

= Enable the implementation of a policy,
strategy or action plan that identi es
and responds to legal gaps or obsta
cles to IDPs’ protection in the domes
tic legal framework.

Law or policy? Regional commitments under the Kampala Convention and
the Great Lakes Protocol

State parties to the Kampala Convention and the Great LakestBcol are
required to domesticate the instruments by law. This does not, however, exclude
the development of a policy, strategy or action plan. In this regard, Article
() of the Kampala Convention provides that state parties shall, in addito
enacting or amending relevant legislatiomadbpt other measures as appropri
ate, including strategies and policies on internal displacement @bmel and
local levelq(...) ”

The fourth recommendation of the outcome document of a workshop held
in Nairobi in  on the implementation of the Great Lakes Protocols sug
gests that each member state should decide whether to implement thém *
adopting legislation immediately (...) or by rst developimgl @amplementing

a policy or strategy

The following distinctions are traditionally made between laws and othstru
ments such as policies, strategies and action plans.
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Laws and other forms of binding regulation

Domestic legal orders vary considerably, but the national constituts generally
the highest-ranking legal norm. It often contains a bill of rights which aphéhout
reservation to all IDPs. The constitution is usually followed by acts of paeii@m
(hereinafter “laws”), and other binding regulations such as decree®cative
orders and ordinances (hereinafter “other forms of regulation”). QGaatonal
amendments will rarely be needed in the development of a national instrument
but laws and other forms of regulation may be relevant. They create entitféme
for individuals, identify national authorities’ obligations and deate bodies re
sponsible for carrying them out. They also usually refer to applicable jaidor
administrative procedures to enforce the law or other form of regulation.

Colombia’s law no. of (amendedin and )

Law no. establishes the Colombian state’s primary responsibility tocd
measures to prevent forced displacement, and for the assistance, ptate,
socioeconomic consolidation and stabilisation of people internalspldiced

by violence. In line with international standards, the law sets out IDPs(srigh
both before and during displacement and in the context of durabdusions. It
creates an institutional framework for addressing internadlacement, known

as the National Comprehensive Assistance System for the Displacedufeap
tion. The system is comprised of a central coordinating council with planning
and advisory tasks, including relevant ministries and high-level of cialgl an
territorial councils to support the law’s implementation at the local le@h

er government entities also have speci c responsibilities under the lawe Th
central coordinating council is responsible for securing the necesshundget
allocations. In , the Constitutional Court reinforced this rgsonsibility by
stating that from a constitutional point of view, it is imperative to appropriate the
budget that is necessary for the full materialisation of the fundamertéd g
displaced persons...)”. In Decree no. of ,the Colombian government
adopted the National Plan for Comprehensive Assistance to Blgtions
Displaced by Violence, which aimed to improve implementation of law no.
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Policies, strategies and action plans

Policies, strategies and action plans can be developed and adopted morellsapi
than laws, as they usually entail fewer formalities. Suchrimstents are not legally
binding in principle, but they may still be so at an administeatevel, in that public
servants may be obliged to abide by them because they have been approved by
cabinet or a relevant ministry. In some countries, policies may be made Igjtgin

an act of parliament.

Even though policies, strategies and action plans can be depel relatively
quickly, the task should still be undertaken in a transparent and inclusisamer.

The difference between policies, strategies and action plans is often ateraif de-
gree, and they are not mutually exclusive. Rather they may complement e&en. ot

Policies

A policy is a statement of basic principles and declared objectives thadgaind
direct a government and other parties in their actions to pursue the longemte
goals it contains.

= Key characteristicsA policy contains general principles and standards and spec
i es them in accordance with a given country and displacement-speci ¢ caxite
to best address IDPs’ protection and assistance needs. Institutionakrate also
established, including clari cation of the general and speci c respsibilities of
government and other entities and the creation of a coordination mechanis
The concluding sections typically address implementation.

= SuitabilityA policy allows for a exible, quick and coordinated approach to exist
ing and potentially future internal displacement due to various caugesnaly be
a stand-alone document, a precursor to national legislation or a comglet to
existing legislation. A policy adopted at the highest level of government is isua
better than a ministerial policy, not only because of its higher authority but also
because it commits all relevant ministries and other government entitiessto it
implementation.
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Uganda’s National Policy on Internally Displaced Persons of

Uganda'’s national policy on IDPs comes close to a comprehensive policy in
scope. It seeks to protect people from arbitrary displacement, covers &ll di
placement regardless of cause, and aims to address IDPSs’ rights andisee
both while displaced and in the context of durable solutions. As such, it aims
to ensure that IDPs have the same rights and freedoms as the generalpop
ulation under the country’s constitution and national laws. Its otijes are

to minimise internal displacement and its effects by creating an enabling
environment for the upholding of IDPs’ rights and entitlenignto promote
integrated and coordinated response mechanisms, to assist in IDPs’ safe and
voluntary return, and to guide the development of sectoral programmes for
recovery through rehabilitation and the reconstruction of sd@nd economic
infrastructure. It also establishes a focal point in the prime minister’'seof

for a multisectoral institutional framework at the national and locakleand
speci es the roles and responsibilities of government, national andiinéional
entities, including donors.

Uganda'’s policy draws heavily on the Guiding Principles, but it is not yet fully
in line with the country’s obligations under the Kampala Convention. Isdoe
however, provide the government with a solid and well-establishedshtsi
domesticate the convention.

Strategies

At the core of a strategy on internal displacement lie its strategic goals, based o
the identi cation of key challenges and priorities which are embedded in aemall
framework. In order to achieve its goals, a strategy usually identi es meghaxd
actors responsible for addressing the challenges identi ed and stgtinening a
coordinated response. Such strategic planning allows for the ef cient adithan
and use of resources.

= Key characteristicsA strategy provides practical guidance to address identi ed
challenges and gaps in the response to internal displacement at variougesta
Unlike a policy, a strategy typically lays out a set of optionsthads and actions
available to effectively address the challenges identi ed and achieve theie
aged result. Strategies on internal displacement usually allocate oesibilities
for speci c activities among all actors involved in a response.
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= Suitability:A strategy is highly suitable for a speci ¢ displacement situation in
which challenges, obstacles and gaps are identi able and can be addresseti an
overcome through a concerted set of actions. A strategy is often used to set out
the process, conditions and activities intended to achieve durable gmhst

Action plans

An action plan is a detailed and contextualised scheme outlining a course abact
to be followed in order to achieve speci c goals or objectives within a prescribed
timeframe. It explains in detail what needs to be done when, how, bymyrand
with what means. It often includes best, expected and worst case scenarios

= Key characteristicsAn action plan is highly speci c to a particular displacement
situation. It sets out tasks, steps and activities to achieve a speci c goal and
assigns respective roles and responsibilities in doing so. An action plan also
often identi es the nancial resources to be used to achieve its goal within an
allocated timeframe.

= Suitability:An action plan is well-suited to address speci ¢ displacement situa
tions, or particular phases of them. They are not necessarilgaive as general
national instruments to address present and future scenarios. Theylaoever,
very exible and allow national authorities to address internal disgament
quickly, including in emergency contexts. An action plan is often nebt®
implement a national law, policy or strategy.

Turkey’'s  provincial action plan to address IDPs’ needs in Van

The action plan states that its purpose is thighlight potential strategies that

will improve the living conditions of IDPs in Van. Given the complexities of IDPs
in Turkey, this document serves to provide an introductionfiowsmethodole

gies (i.e. modes of integration) as well as strategic ietetiens and actions (i.e.
provision of social services) that re ect international standards hagblicies

of the [Government of Turkey]. The aim is to provide a menu of possible options
and recommendations that can be adapted and deployed by the Governorate
of Van contingent on dictating socio-economic circumstances anctoth
stitutional variables such as the availability of nancial and human ressurc
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The plan identi es key principles guiding its implementation aactivities to be
undertaken in strategic sectors. It contains recommendations on thecefnt
provision of services at the provincial level, and establishes the Van aitite
responsibility for its implementation, coordination and supervisionluding
evaluation and monitoring. It also acknowledges the roles of other nationa
and international entities. In a log-frame, it sets out the overall aim anibast
necessary to achieve it, identi es relevant outputs and output indicatand
allocates responsibilities within a speci c timeframe.

6.Deciding whether to request technical support from the international
community

The development of a national instrument on internal displacement ofte-

quires additional capacity and/or expertise. National authostan request such

technical support at any time in the process by contacting the UN’s resident or

humanitarian coordinator, or any other counterpart in theigtional community

present in the country. Support can be manifold and may include:

= Advising the authority in charge of leading the development of a natiorstrin
ment;

= Facilitating consultations with relevant stakeholders at the natiband local
level;

= Undertaking or assisting in a pro ling exercise or other assessment of a dis

placement situation;

Undertaking or assisting in a legal review;

Assisting in the technical drafting of an instrument;

Providing general advice to national authorities throughout the pisse

Advising on and supporting plans for implementation.

These activities may be combined or complemented by other tasks. Natimstt
tutions such asNGGOs or national human rights or international humanitarian law
commissions may also be able to offer support depending on the context.

Stage two outcome: All of the necessary decisions and

TWO preparatory measures, assessments and reviews have been
made or are being made. External technical support has been
requested, if needed, in order to begin organising the process
of developing a national instrument.
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STA3Brganising the process of developl
THRE&ENational instrument

In light of the complex process of developing a national instrument on interna
displacement, it must be organised carefully and thoroughly.

Suggested actions:
Designate the government body in charge of leading the process and entrust
it with the relevant capacities and decision-making powers
Identify the relevant national, regional and international entitiesttcan con
tribute to the process of developing a national instrument
Identify the relevant tools for the development and drafting of the national
instrument
Organise the process under the designated lead

1.Designating the government body in charge of leading the process

and entrusting it with the relevant capacities and decision-making

powers
National authorities bear the primary responsibility for assisting gmdtecting
IDPs. Law and policymaking is a task inherently linked to this sovereign respon
sibility, which requires them to lead and own such a process. They designate a
ministry, unit or other body to lead the process of developing a national insgnim
Typically this is the institution in charge of, or best suited to, dealing witrinal
displacement issues. If a focal point for displacement isswalready exists, it may
be particularly well suited for the task. It is important that the body legdime
process is entrusted with the necessary decision-making powers.

2.ldentifying the relevant national, regional and international entities that
can contribute to the process of developing a national instrument
Relevant entities need to be identi ed, contacted and informed about tiwisaged
process, and their potential roles and capacities to contribute to andpshthe
different stages of the process must be clari ed. The effective inclusiof relevant
entities is indispensable to the successful development and impletagan of a
national instrument. They may include:
= National and local authorities, members of parliament and parliamentarg
mittees;
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= Internally displaced and other displacement-affected commursitie

= National civil societies;

= National Red Cross and Red Crescent Societies;

= National human rights institutions and international humanitarian lammissions;
= National research institutions;

= Regional organisations;

= UN agencies;

= International Committee of the Red Cross (ICRC);

= Donors;

= |nternational civil society organisations;

= The UN Special Rapporteur on the human rights of internally tispd persons

Potential involvement at the national level
The following entities may be particularly relevant:

Government bodies

In light of the cross-cutting nature of internal displacement and the humigghts
issues it raises, the involvement of all relevant ministries and other goventm
bodies is critical at both the national and local level. Where displacaraéfiects
a particular area of a country, the participation of local authoritiesastipularly
important. The development a national instrument should strive to be toboup
process, starting with consultation in areas affected in order to fullect the
situation on the ground.

Internally displaced and other displacement-affected communés

IDPs, host communities, those in return areas and those expected to integrate
IDPs, all have important contributions to make to the development of a nation
instrument. They are not only bene ciaries and recipients of humanitariiah they

are the most important source in terms of identifying gaps and shortfalls in the
response. They can report risks to and violations of their rights, bringing ta ligh
important protection concerns and demonstrating their copingaségies. They
have particularly important contributions to make in terms of durableisohs,

the achievement of which must be guided primarily by IDPs’ choices.

Consultations withDPs and other displacement-affected populations should be

inclusive and should engage men, women, children, the disabled, thelgldad
other groups. Even when communities are represented by traditional leade
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have nominated representatives, it is important to ensure that the cons®f all
groups are expressed, including those of minorities. Such consultatioray be
with individuals, families or other groups, depending on cultural norms and how
those affected feel most comfortable.

Regional instruments on IDPs’ inclusion and participation

Article () of the Great Lakes Protocol states:

“Member States shall ensure the effective participation of intgrdaplaced
persons in the preparation and design of [a national instrument on internal
displacement].

In Recommendation (), paragraph , the Council of Europe states:
“Internally displaced persons should be properly informed, but alssudtenl
to the extent possible, in respect of any decision affecting their stugtior
to, during or after their displacemefpnt.)”.

National and local civil society

In many countries, civil society organisations are heavilglired in assisting and
protecting IDPs. Their mandates, however, vary considgr&mme address internal
displacement in all its aspects, while others focus on the protection of sgeci
groups such as women or children, or have a thematic focus. Many national and
local civil society groups work very closely with affected communities are ar
well informed about the challenges the displaced face and gapshie response

to their rights and needs.

National Red Cross and Red Crescent Societies and the International
Federation

The activities and services provided by Red Cross and Red Crescent Sesieti
vary from country to country, with some involved in addressing the imate@ind
longer-term needs of bene ciaries, including IDPs. Natairsocieties tend to be
involved in emergency response, disaster preparedness, community<bhsalth
care, rst aid and the restoration of family ties. In some countries they play an
active role in assisting IDPs in their own capacity or as an implementingngar
for ICRC. They can be important contributors as a result of their close pribxim
to affected populations in a similar way to local and national civil societyigso
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The International Federation of Red Cross and Crescent SocietleR( is the
world’s largest humanitarian and development network. It has pagrcekpertise
in disaster management and response and in the development of respectiyalle
and policy instruments. In displacement situations primarily relate disasters,
IFRCcan contribute relevant expertise for the development of national instruteen
on internal displacement.

National human rights institutions and international humanitariaaw
commissions

The promotion and protection of IDPSs' rights is often part of thamdate of national
human rights institutions. If they are involved in monitoring in disptaeet areas,
they may serve as an information channel for displaced communities and as such
may have signi cant insight in terms of the challenges related to the aiion of
IDPs’ rights. National commissions on international humanitariandan provide
invaluable advice on the interpretation and domestic application of thisafdaw

to ensure the compliance of a national instrument.

National research institutions

National research institutions produce reports on displacemsittiations and
assessments of responses which provide important background inforamafor
the development of a national instrument.

Potential involvement at the regional and international level

In many displacement contexts, support from regional and internati@rgant
sations may be available to complement a country’s efforts to develop a natio
instrument on internal displacement.

Regional organisations

Regional organisations such as the African Union (AU), the Orgatiis of Amer
ican States (OAS), the Arab League, the Council of Europe (CoE) and the Associ
ation of South-east Asian Nations (ASEAN), and sub-regional organisegisuch

as the Economic Community of West African States (ECOWAS), the Intexgev
mental Authority on Development (IGAD) and the Southern African Develept
Community (SADC) may have important contributions to make to the suctidss
development of a national instrument.
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Most regional organisations have adopted resolutions that calumember states
to develop such instruments and provide guidance in terms of their fortrartaOth
ers have expressed more general support for national endeavours gdinection.

Guidance and support from regional organisations

Council of Europe, Recommendation on internally displaced persong (
The Committee of Ministers, in Recommendation on internallypiésed
persons, stresses its commitment to the Guiding Principles on Interriat D
placement and its willingness to support their incorporation into the rzgio
legislation and policies of member states. It has also adopted a set of prieipl
to guide European states in their efforts to formulate national instents on
internal displacement.

The Kampala Convention on the role of the AU

Article () of the convention identi es an explicit support role for the AU:
“The African Union shall support the efforts of the States Parties to pratect a
assist internally displaced persons under this Conventiaj’

UN agencies

The assistance and protection of IDPs is not the exclusive responsibifitsrny
particular UN agency. Rather, a number of humanitarian, development #ret o
agencies become active when internal displacement takes place. Thelyde:

= The Of ce of the UN High Commissioner for Refugees (UNHCR);

The UN Of ce for the Coordination of Humanitarian Affairs (OCHA);
The UN Children’s Fund (UNICEF);

= The World Food Programme (WFP);

The World Health Organisation (WHO);

= The UN Development Programme (UNDP);

The UN Of ce of the High Commissioner for Human Rights (OHCHR).

The agencies act in accordance with their mandates and are, to vgrglggrees,
active in assisting and protecting displaced populations. Their eiqrece and
expertise mean they have a valuable role to play in supporthmegdevelopment
and implementation of a national instrument.
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The role of the Protection Cluster

In some countries, UN agencies and other organisations work togethereund
the cluster approach, an institutional arrangement through which thespomnd

to humanitarian crises including internal displacement situatiohse system
involves a number of thematic clusters, for example in the areas of pratect
water and sanitation or health. The protection cluster may make signi cant
contributions to the development of a national instrument.

International non-governmental organisations

International non-governmental organisations including the Wegian Refugee
Council (NRC), the Danish Refugee Council (DRC), Oxfam, Médecins sans Fron
tieres (MSF), World Vision International, Care Internaloar Save the Children are
active in many countries affected by internal displacement. The etipeiof these

and similar organisations can bene t the development of a national instemt

International Committee of the Red Cross

The International Committee of the Red Cross (ICRC) is a key player in emguri
humanitarian protection and assistance for all victims of armed con ictlano-
lence, including IDPs. Given its specialised expertise in the eld of indional
humanitarian law, it can make signi cant contributions to thew&lopment of a
national instrument.

UN Special Rapporteur on the human rights of internally displaced perae
National authorities are welcome to seek support from the Special Rafgot who
promotes IDPs’ human rights through dialogue with governments and othéties
The Mandate-holder has developed important tools, includirgtecting Internally
Displaced Persons: A Manual for Law and Policymakerbthis guide, to assist govern
ments in the development of national instruments on internal displacetnthe Special
Rapporteur has also recommended to many governments to undertake sudgbmedt
law and policymaking, and has provided technical support tif #nd. He has also
encouraged donors to allocate funding for the implementation of ol instruments.

Donors

The donor community may play a critical role in the development and implemen
tation of a national instrument, given their expertise and ability to plevhe
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necessary resources. Their involvement from an early stage fia&ilitate the
process considerably.

3.ldentifying the relevant tools for the development and drafting of the
national instrument

The following tools are particularly relevant for the development and drgfof a
national instrument on internal displacement. They are available enitbbsites
indicated below, or national authorities can contact the UN of ces prasa their
country for copies.

Protecting Internally Displaced Persons: A Manual for Law and Policymakers

This manual is indispensable in the drafting of national laws and policies on internal
displacement. In two general and 14 thematic chapters it provides an overview of the
problems IDPs often encounter, identi es necessary elements of regulation and sets
out their minimum content in checklists. It also contains case studies and extracts
from national instruments from a number of countries as examples. It is available in
English and French from the Brookings Project on Internal Displacement at

www.brookings.edu/idp

Addressing Internal Displacement: A Framework for National Responsibility

The framework sets out 12 benchmarks of national responsibility and identi es steps
towards achieving them. It provides national authorities with an excellent tool to
guide them in assuming their primary responsibility for IDPs. The development of a
legal and a policy framework are two of these benchmarks. The framework is avail-
able in English, French, Spanish, Arabic, Russian, Portuguese, Serbian, Azerbaijani,
Sinhala, Tamil and Thai atww.brookings.edu/idp

IASC Framework on Durable Solutions for Internally Displaced Persons

The framework sets out the concept of durable solutions and provides guidance

on the process of achieving them, and criteria to assess progress in doing so. It is

very helpful in drafting those parts of a national instrument that deal with durable
solutions, and is available in English, French, Arabic, Spanish, Russian and Chinese at

www.brookings.edu/idp

IASC Operational Guidelines on the Protection of Persons in Situations of

Natural Disasters

The development of national instruments that aim to address internal displacement
caused by natural disasters may be informed by the important standards and guid-
ance provided in this document. It is available in English, Spanish, Japanese, Hindi
and Bahasa Indonesian atww.brookings.edu/idp
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Handbook for the Protection of Internally Displaced Persons

This comprehensive handbook provides operational guidance on the protection of
IDPs. It serves as an important source of information and guidance for the devel-
opment of a national instrument by explaining the foundations of IDPs’ protection,
identifying typical risks and providing a set of activities to counter them. It is available
in English, French, Spanish, Arabic and Russiamatw.reliefweb.int

ICRC Database on Domestic Implementation

This database contains many examples of laws on IDPs and the new manual on
domestic implementation, which refers to IDPs. It is available at:
www.icrc.org/ihl-nat and www.icrc.org/eng/resources/documents/publication/

pdvd40.htm

IFRC Legislative Toolbox

IFRC has developed a toolbox on international disaster response law, which includes
guidelines, a model Act and a model emergency decree. It may be useful in drafting
instruments that address displacement caused by natural disasters and is available
at http://www.ifrc.org/what-we-do/idrl/ .

Kampala Convention: annotations, model law, parliamentarians handbook

and civil society guide

Several tools have been developed to support the domestication and implementation
of the Kampala Convention, and the Special Rapporteur on the human rights of in-
ternally displaced persons is preparing annotations that provide insight into the inter-
pretation of each article, highlighting and clarifying the links between its provisions
and other relevant standards. The AU model law and the handbook for parliamentari-
ans prepared by UNHCR and the Inter-Parliamentary Union are available at
www.brookings.edu/idp and www.unhcr.org

IDMC has published a guide for civil society organisations to advocate and otherwise
support the domestication and implementation of the Kampala Convention into na-
tional laws and policies. The guide is availabléhtip://www.internal-displacement.
org/publications/au-guide

Brookings-LSE Project on Internal Displacement: national law and policy
database

A number of countries have already developed national instruments on internal
displacement, which may serve as a source of inspiration. A collection of these
instruments are available dittp://www.brookings.edu/projects/idp/Laws-and-Poli-
cies/idp_policies_index.aspx
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4.0rganising the process under the designated lead

The drafting and consultation process should be organised under the destigd
lead by allocating roles to all parties who will actively participate in antrioute
to the development of the national instrument. There are typically fouomajles,
undertaken by the drafting expert, the drafting committee, the steeringouttee
and the consultation partners.

a.The drafting expert

The drafting expert usually has the technical capacities, ldgadwledge and ex

pertise on internal displacement required to draft a national instrume&hie support

of such an expert can be requested from the international community. Wigrki

cooperation with national entities, their tasks typically include:

= Gathering and using the information available on the displacement situnt
Consulting relevant actors in order to understand the main challenges aové ¢
issues to be addressed;

= Providing draft input documents for consideration;

= Advising during deliberations and making agreed amendments and changes t
the text.

b. The drafting committee

A drafting committee is usually made up of people with the specialised knogéed
needed to facilitate the drafting process. Depending on the size of the siag
committee (see below), the two committees may be merged.

c. The steering committee

The steering committee is tasked with discussing the draft texts prevddy the
drafting expert and committee, and deciding on changes and amendmelttis
generally made up of representatives from all the relevant stakeholder gsoup
including IDPs and other displacement-affected communities wheresgible. It
provides an opportunity to engage national, regional and internationaliesténd
involve them in the process in order to bene t from their perspectives, tcidmr-
tions and buy-in.

d. Consultation partners

Bilateral and multilateral consultations are important to engage tho$®wlo not
participate in the steering committee, but have an important conttitituto make
to the development of a national instrument. Such consultations may bd bgl
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the drafter and members of the drafting committee under the designateddlea
Even if IDPs and other displacement-affected communities arpresented on
the steering committee, broader consultations should still be undeetain order
to make the drafting process as inclusive as possible.

Stage three outcome: The designated lead is prepared and
organised to steer the process of developing a national

TH R E Einstrument. Relevant national, regional and international partn ers
have been identi ed and are ready to support the national
authorities in their endeavour.

STA dbrafting and consulting on the
FOURational instrument

Drafting a national instrument and consultation with the relevant oiadl, regional
and international entities go hand-in-hand.

Suggested actions:
Set out a tentative work plan for the process of developing theioa&l instrument
Draft the national instrument step-by-step
Lead inclusive and transparent consultations with relevant partiefobe and
during the drafting process

1. Setting out a tentative work plan
A tentative work plan should be set out at the beginning of the process. It should:
= Be both realistic and exible;
= Lay out the different phases of the drafting process;
= Spell out the tasks and goals for each particular phase. Such tasks typically ieclud
O the preparation of draft input documents
O planning, preparing and holding meetings
O consultations
O review
= Allocate responsibility for the timely ful Iment of these tasks to the leadafding
expert, members of the drafting or steering committee or a consultingtpar.
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2. Drafting the national instrument

A clearly structured, step-by-step approach is generally the best wayrtsuee
the involvement of all relevant parties. Each step allows for consultatiith the
steering committee and consulting partners, increasing their investinin and
commitment to the process and the outcome document.

Possible drafting steps include:

= Preparation of a working paper that outlines the key parameters of the matlo
instrument;

= Preparation of a glossary of key notions and concepts to be used;

= Development of a preliminary outline that provides a very roggghcture for the
instrument;

= Development of an annotated outline based on the agreed structure, with short
explanations of envisaged content;

= Division of the drafting process into different parts to allow for more igpth
consultation on particular elements;

= The merging of the different components into a full and comprehensive draft
instrument ready for nal revision and validation;

= Submission of the validated draft for adoption (see stage ve);

= Adoption of the national instrument (see stage six);

= Implementation (see stage seven).

The drafting expert should provide regular input papers for each step eesly
for steering committee meetings, as a basis for discussion and in order tegate
an output.

3. Leading an inclusive and transparent drafting process
Each drafting step should include consultation with the national, oegil and in
ternational entities identi ed as relevant partners in the process (seags three).

a. Leading an accountable process: putting IDPs at the heart of the process
The national instrument will primarily affect IDPs. As such, its develogrsieould
be led in a manner sensitive to their rights and needs and mindful of thikgab
tions to assist and protect them. To do so requires a bottom-up approachtisigr
with consultation at the local level to ensure that IDPs’ realities are adeely
re ected and addressed.
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b. Leading an inclusive process: information, consultation and pactpation

An inclusive process involves:

= |nforming the relevant actors of the state’s intention to develop a natlomstru-
ment, the envisaged process and progress made;

= Sharing drafts and working documents;

= Consultation with relevant actors on working or draft documents, or ireotd
generate input for such drafts;

= An opportunity for relevant actors to contribute and participate adihie the
development of the national instrument.

The degree to which relevant actors are involved depends both on their capacit
to contribute and the will of the national authorities to involve them. Rdtgss of
the involvement of other actors, it remains the responsibility of nati@uahorities

to decide on the steps taken in the process of developing a national instrumen
and its content.

The early and genuine inclusion of relevant actors can haveeaisive effect on the
eventual legitimacy a national instrument, both in terms of the degree of natio
ownership established and the willingness of international organisatiand donors
to support its implementation. A consultative process signi cantlwéss the risk
of developing an instrument that has only symbolic value.

c. Leading a transparent process

The importance of an inclusive process is closely linked to the need for transpa

ency. This may be promoted by:

= Publicly stating the intention to develop and implement a national inskuat,
and explaining the process for doing so in terms that are understandable tsIDP
themselves;

= Providing regularly updated information on the process, progressenand
challenges faced to the actors involved and other key stakeholders, dinly
IDPs;

= Being clear with IDPs and other displacement-affected communitie®abthe
impact the national instrument may have on their situation artthivthey can
and cannot expect.

Stage four outcome: A draft national instrument based on
FO U R extensive consultation is ready for validation.
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STA S¥alidating the draft national instrun
FIVE

Before the government or parliament adopt the draft instrument, it may bene
from a validation process, which provides another opportunity for changes and
amendments.

Validation may help create support for the national instrument and ensisreft
fective implementation. It may help to consolidate the draft and ensure tinein
and support of all relevant government bodies and other partners, in paaticid-
nors. Sometimes, a careful validation is necessary to overcome inittedism and
skepticism. It can demonstrate the national authoritiesiramitment to addressing
internal displacement in an equitable, rights-based manner. The desgghiead is
responsible for deciding whether to undertake a validation pragdga consultation
with other relevant parties.

Suggested actions:
Decide whether to undertake a validation process, and if so who will take part
Validate the content and nalise the draft
Prepare to submit the draft for adoption

1. Deciding who will take part in validation
Validation generally takes place under the designated leader(s) of theralle
process, and it may be undertaken at the national and/or local level. It cae tak
different forms, such as:
An exclusively government process involving, for example, an inteisterial
working group established for the task;
A government process that also includes the most relevant partners ingblve
in the development of the draft, usually steering committee members and key
donors;
An open process that includes all those who have contributed to the develop
ment of the draft, includingDPs and other displacement-affected communities;
An open process that includes not only all those who have contributed to the
development of the draft, but also other interested stakeholdersoanmay
contribute to and broaden support for it.

55



Validation form
= Government

= All interested partners

Validation form
= Government

= All partners in the process

Validation form
= Government

= Other key partners

Validation form
= Government

2. Validating the content and nalising the draft

The aim of any validation process is to consolidate the content of the drafiomai
instrument and garner support for it from all relevant parties. At the end of the
process, the draft should be ready for submission to the competent atities

for formal adoption. It should meet all formal requirememt€juding in terms of
language, length and format.

Validation workshop in Afghanistan,

InJune , Afghanistan’s Ministry of Refugees and Repatriations conved

a policy development workshop that initiated a consultative process to dgvelo
a national policy on internal displacement. The policy was drafted stegtbp-
through broad consultations in a number of displacement-affected jmoes
and at the national level. The nished draft was eventually pretss to a
successful validation workshop in May , which brought together all the
stakeholders who had contributed to the process, including IDPs andatsn
Following validation, the draft was nalised and submitted for adoption.
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3. Preparing to submit the draft for adoption

The authority in charge of adoption, and the formal procedures necegsasubmit
the draft national instrument should be identi ed and the necessary seaken
for such submission.

Stage ve outcome: The validated draft is ready and all steps
F |VE have been taken to submit it to the authority in charge of
adoption.

STA ZAdopting the national instrument
SIX

The adoption of a national instrument as a law or other form of legal regutatio

as a policy, strategy or action plan makes it nal and applicable. It becomes a key
expression of the state’s commitment to address IDPs’ paiten and assistance
needs. Adoption procedures and the body in charge vary, ancedeon the type

of instrument involved and the country’s legislative and bureaucratgtems.

Suggested actions:
Undertake nal deliberations on the draft text
Adopt the nal text

1.Undertaking nal deliberations on the draft text

Depending on its format and the relevant domestic procedutésg, national instre
ment may be adopted by the ministry in charge of internal dispfaeat matters, an
inter-ministerial committee designated to consider such matterg government
as a whole, and/or parliament. The given authority will usually hold nal dediber
tions on the draft text and may make any last amendments nesay to achieve
agreement on adoption.

2.Adoption of the nal text

The formal adoption of the nal text will follow the prescribed procedures of the
country in question. The of cial national instrument is then usually lghed and
shared across government and with other national, regional and inténat entities.
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Kenya: A champion for an IDP instrument

Kenya adopted its Prevention, Protection and Assistance to Internaplaced
Persons and Affected Communities Actin . The act was developed through

a consultative and highly interactive process involving MPs, of cial goresnt
drafters, staff from relevant government ministries, the national homights
commission, national civil society and UN representatives Thair of the
parliamentary select committee on IDPs, the Honorable Ekwe Ethuro, champi
oned the act. He tabled it as a private members bill and steered the process by
defending its conformity with Kenya’s international obligations unthe Great
Lakes Protocol through a number of parliamentary hearings until adoption.

S I X Stage six outcome: The national instrument is formally adopted
and published, ready for dissemination and implementation.

STA dilEplementing and monitoring the
SEVEMew national instrument

The ef cacy of the new national instrument will hinge on its implementati®rima
ry responsibility lies with the designated government focal point (see parélti),
but implementation often requires cooperation and coordination amorany other
relevant stakeholders, not to mention the necessary human and nanesburces.

Suggested actions:
Plan and coordinate the implementation of the national instrument
Undertake initiatives to improve knowledge and capacities on intédisplace
ment in general and the national instrument in particular
Monitor and evaluate its implementation

1.Planning and coordinating implementation

Effective implementation of the new national instrument requires:
The designated government focal point to have the capacity to lead and oversee
the process;
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The necessary nancial resources to be allocated,;

Coordination and collaboration with the relevant national, regionaliaterna
tional partners, including the donor community, particularly iforel efforts
and resources are insuf cient to enable comprehensive implemerdatand
monitoring.

The full and effective implementation of the national instrument will gexlly be
achieved gradually. As such, the prioritisation of implementation dietssmay be
an important part of the process, bearing in mind the need to ensure an eqlgdtab
approach. Prioritisation may address a range of thematic and/or geqdpiaal
concerns, and should ensure that the most serious challenges and urgentinee
of displacement-affected communities are addressed rst. In order tefpare for
prioritisation and/or ensure the appropriate allocation of fundss édvisable to map
out implementation needs and identify possible actions and responsitsldigoth
the national and local level immediately after adoption. Some natiosaliments
themselves provide for the development of such implementation actiompla

The six W's of an implementation action plan

Who undertakes what activity, where and when, using which funding and
under whose leadership?

Who? This question identi es those responsible for implementing partemul
aspects of the national instrument.

What? This question identi es the speci c activities to be undertaken indin
with the chosen thematic priorities.

Where? This question identi es the geographical area(s) where priority ac
tivities are to take place.

When? This question determines the speci c timeframes for the various parts
of the implementation process.

Which funding? This question prompts leaders to identify sources of funding
for speci c activities.

Whose leadership? Drawing on the structures established by the national in
strument, this question ensures that responsibility for speci ¢ activitiesé&ac.

59



2. Undertaking initiatives to improve knowledge and capacities

The development of the national instrument will hopefully have provided adgoo
opportunity for all parties involved to improve their knowledge aagacities on
internal displacement, clarify key concepts and so establish a commasishfor
addressing internal displacement in the country. Implementaticaymequire on
going capacity building for everyone involved, including local authoritiessadf of
relevant ministries at the local level in federal or deceritad states. Dissemination
and awareness raising, including with displacement-affatteommunities, may
be required in order to ensure that all relevant actors have appropriate kedge
and understanding of the instrument. Several organisations, indigidhe Internal
Displacement Monitoring Centre or the Brookings-LSE project on imi&rdis
placement offer regular trainings and other capacity building initiesi on internal
displacement. Their services may be called upon.

3. Monitoring and evaluating implementation

Monitoring and evaluating implementation serves two primary purposes:
Measuring progress: It is important to measure the progress made in implemen
tation of the instrument and assess its impact ¢DPs. Progress assessments
are also important for donors if they are to continue to support the implemen
tation activities.
Promptly identifying obstacles and gaps: Obstacles and gaps aithplemen
tation process can be problematic and costly if they are not quickly idedti
and addressed.

An implementation action plan can help to measure progress and identifyaites
and gaps. In order to maximise its potential, any such plan should cleamyifge
body with monitoring expertise and experience, establish monitoringgur and
require the national institutional focal point to convene regular or ad meetings
to take stock of the implementation process.

S EVE N Stage seven outcome: The national instrument improves IDPs’

living conditions and contributes to the achievement of durable
solutions.
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Final remark: Keeping the process on the national agenda

Given the complexity of the consultative development of a national urent
on internal displacement, national and other entities may havmake substan
tial efforts to keep the process on the national agenda. The periods betwee
validation and adoption, and then between adoption and implememntatoe
particularly important in this sense.

The following measures may help to sustain momentum for the develept

and implementation of the instrument:

= Ensuring the government body entrusted with leading the process is equipped
with the necessary capacities and decision-making powers to mamthe
pace of the process;

= Advocacy by other national, regional and international entities witkirth
relevant governmental counterparts and, if applicable, with parlianien
swift adoption and implementation. A national champion may be idexti
to pursue the process;

= Expressions of commitment and support for implementation from other
national, regional and international entities during the process;

= The making and honouring of nancial commitments for implementation

= Ensuring that national, regional and international entities’ planning a
programming is in line with the instrument, even if not yet adopted, giving
effect to expressed commitments.
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Part |l

The content of national instrum
on internal displacement

The following sections address key questions and issues that those involved in the
development of a national instrument on internal displacement havefamnted,

and makes suggestions as to how they may be addressed. It dogtspnovide a
comprehensive overview of the possible content of such an instrumeant,the
Brookings Institution’s Manual for Law and Policymakers provides trofishic
information.

Who is an internally displaced person?

According to the Guiding Principles, IDPs aigetsons or groups of persons who
have been forced or obliged to ee or leave their homes or places of habitual res
dence, in particular as a result of or in order to avoid the effects of armed tmitic
uations of generalised violence, violations of human rights or natural or human-made
disasters, and who have not crossed an internationally recognised siedet This
notion has been codi ed in the Kampala Convention (Article (k)) and the &re
Lakes Protocol (Article ()).

Related questions

Do IDPs have or need a particular legal status?

F 2ing internally displaced is not a question of legal or administrativaustdut

a real-life situation. As citizens or habitual residents of the country lmiclv they

are displaced, IDPs are entitled to protection and assistance and do netdrte

be accorded a particular status in order to acquire these rights. As such it is not
necessary for a national instrument to create a particular status forsDiRdeed,

a special status may increase the risk of stigmatisation and discrimamgtand
create obstacles to the resolution of the displacement. It is, howeverpitant to
note that while being an IDP is not a question of status, in some circumstances it
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may be appropriate to grant IDPs particular entitlements in accordanié their
speci ¢ needs.

Are those displaced within areas controlled by insurgents IDPs?

F 2ople displaced within a country’s borders should be considered ID®spective

of their location, including if they are in territory controlled by ingmnyg dissident

or occupying forces. IDPs in such locations are entitled to the same protediud
assistance as those who ee to areas under government control. Should asces
to them be dif cult for the government, national or internationalganisations
such as UN agencies, Red Cross or Red Crescent societies and ICRC should be
asked to assist them. A national instrument can facilitate humanitariareasdy
recognising the role of such organisations in these circumstances.

No those living outside of camps count as IDPs?

I )Ps live in a variety of circumstances, including in camps, in informakse¢thts,
with host families and in independently rented or purchased accommodafitre
majority of the world’s IDPs take refuge outside camps. A national imagat can
ensure that this variety is re ected and publicised to decrease the risk of oigirs
neglect and discrimination between different groups of IDPs.

's a returning refugee or asylum seeker also an IDP?

F aturning refugees and asylum seekers may become IDPs after returnindnédr t
country if they are subsequently forced to ee internally. Sigituations often occur
when refugees return to countries affected by ongoing con ict and inseity or
recurrent disasters. Refugees who return to their home country but aralble to
return to their places of origin or nd an alternative durable solution nd thezhses in

a situation very similar to that of IDPs. It may be argued that they even become IDPs
as their search for a durable solution within their home country is stalled. lh suc
context it makes sense to look at solutions for IDPs and returning refugees conc
rently and address the needs of both groups on equal terms. Care needs to be taken
however, that IDPs do not become neglected when refugees return in large nusaber

People who transit through another country before returning to mefuge in a
safer part of their own country are consideréDPs. It is not their ight route that
is decisive, but the fact that they found refuge within the internationally redsegh
borders of their own country.
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~an foreigners become IDPs?

F oreign nationals and the stateless can become internally displaced if/ taee
habitually resident in the country in which they are forced to ee. Irregularramgs
may nd themselves in a situation similar to that of IDPs and they are entitled to
protection and assistance under general human rights aneingtional humani
tarian law. The fact that they are displaced does not mean, &y, that they must
be granted permission to stay permanently in the country.

Refugees have a legal status established in international and regiorfalgee law.
They may become displaced within their country of refuge ia tiourse of a con ict

or disaster, but this does not alter their status or lead to the loss of thgints

as refugees in legal terms. Operationally, however, it may make sense to address
their humanitarian and protection needs together with thoselbPs, particularly

if they are sheltering in the same places.

Are homeless people IDPs?

1 1e relationship between IDPs and the homeless can be dif cult timceptualise
and navigate, particularly in urban settings. Homeless people and mesntifgpoor
urban communities often suffer marginalisation, impoverishment and hunghts
violations in their areas of residence, but this does not make them IDPs.

IDPs who are displaced within urban centres or seek refuge there can bedlift

to identify and urban poor and homeless people may have similar nd®d’s. may
not even identify themselves as such, although they may experience paaticul
vulnerabilities, for example in relation to tenure security and housingd and
property rights. In such situations, the development of a national imsémnt on
internal displacement should be informed by efforts to clarify the speaeeds
and vulnerabilities of urbaiDPs through pro ling and household surveys. A ha
tional instrument can usefully establish measures to address the spegeeds

of urbanIDPs through activities that also bene t other community members in a
similar situation.

Natural disasters, especially such as earthquakes and others that caus&detion
of homes and infrastructure, cause internal displacement and homelessnThose
displaced may have ed only short distances to seek safety, while homelesgpfeo
have remained on the premises of their homes. Most often they facevalar situ
ation and needs. A national instrument can best pay justice to such a sandiy
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establishing whether the displacement caused speci ¢ needs and by sugges
area- and community-based approaches to address the needs of both gspuile
paying attention to speci ¢ challenges displacement may have caused.

~an the concept of an IDP set out in the Guiding Principles be amended or

¢ tered in a national instrument?

All UN member states have recognised the Guiding Principles as an important
framework for IDPs’ protection and assistance. Doing so represents argir
political commitment on behalf of the governments concerned, but it does no
amount to a legally binding obligation. States can broaden thend®n of an

IDP in a national instrument, but narrowing it may be problematic. A law azypoli
may focus on a speci c cause, caseload or phase of internal displacement, but
the state and other national and international entities still have resgbftities to
assist and protect all those considered IDPs under the terms of the Guidirig-Pr
ciples. A national instrument that focuses on a speci ¢ cause, caseload orggha
should not entail discrimination against or inequitable treatment tifes IDPs. It

is not legitimate, for example, to recognise, protect and assist those digupldxy
insurgents but not those forced to ee by government forces.

Conceptualising internal displacement in the Great Lakes Protocol and the
Kampala Convention

The Great Lakes Protocol (Articles () and () (a)) and the Kampala Conven
tion (Article (k)) re ect the notion of an IDP as set out in the Guiding Principles
States with obligations under these standards should ensure that any nafion
instrument on internal displacement is consistent with them.

Framing the content

Drafters of national instruments are encouraged to:
Include a de nition of anDPthat is fully compatible with the Guiding Principles
and, if applicable, regional instruments (even if the instrument focuses on a
particular subset of the displaced population, it is nonetheless impartan
recognise these relevant standards);
Recognise, if desirable, that the instrument also covers those such as retgrnin
refugees, who nd themselves in a situation similar to thatIbiPs;
Adopt an approach that allows the needs of the homeless and other poor-com
munities to be addressed along with thosel@fPs in urban areas, where they are
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hard to distinguish or face similar conditions. This could be done by ensuring that
the policy strives to ensure continuity and consistency between hunzaidn
assistance and longer term development plans and integrates the resmhut

of internal displacement in national development and povertg\dition plans.

What is a displacement-affected community?

Displacement-affected communities bear the consequences of intrdisplace
ment. They include IDPs themselves, host communities, coniti@min return
areas and those into which former IDPs integrate.

Related questions

‘What challenges do host communities face?

I ast communities face a range of challenges. They may, for example, have te shar
their goods, services and economic and natural resources among a mucletarg
number of people than normal. This often puts a strain on basic services such as
schools and health clinics, and limits the availability of livelihopgdastunities,
agricultural land, food and water. Such strains can be particularly severpdor
urban communities, which have only very limited capacity to absorb IDPs.

Why is it important to address the situation of displacement-affected

¢ ymmunities in a national instrument?

Members of host communities and those into which IDPs seek to integrate may
feel resentment if only the displaced receive bene ts, particulariyhiéy are also

in need. This may create tensions and even lead to hostilities. Addressing the
needs of IDPs and members of other displacement-affected communitrestigh
area-based approaches can promote peaceful coexistence and reducdatiss

to (re)integration.

Framing the content

In a national instrument, law and policymakers may want to:
Explicitly acknowledge the burden or challenges facing displacemaffected
communities, including host and communities in return areas;
Promote community or area-based responses where possible and apprtgria
and particularly in situations in which the needs of other displacement-&atdc
communities are similar to those ¢DPs.
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What does national responsibility mean?

The primary duty and responsibility to provide IDPs with protection assistance

lies with the relevant national authorities (Guiding Prideip. This responsibility
ows from, and is an expression of, the sovereignty of states. The develogmen
of a national instrument on internal displacement helps to ful | this resgbility
and the existence of such a document is also an important indicator that a state
is taking its obligations seriously.

Related questions

‘What does the exercising of national responsibility entail?

/ state’s responsibility starts with the prevention of internal displaeat and
protection from arbitrary displacement. When displacement cannetalverted,
national governments are responsible for protecting and assistings$Pand sup
porting them in their search for durable solutiodgddressing Internal Displacement:
A Framework for National Responsibilgy useful tool that identi es benchmarks
for full state responsibility towards IDPs and assists authorities in asmy it.

‘When should a government request international support?

I national capacities are stretched or overwhelmed and the government&ble

to protect and assist all IDPs in need of support, or if it is unable to accessader
areas of the country, international support may play a critical role in d&ecéie

response. Requesting and accepting international support is an esgien of a
government’s responsibility towards its displaced population.

Framing the content

In a national instrument, it may be essential to:
Clearly recognise the government’s primary duty and responsitddiprevent dis
placement, protect from it, assist and protedBtPs and support durable solutions;
State that all authorities at the national and local level and other entitids w
observe and implement the national instrument without discrimiorati

What is a national institutional focal point on internal displacement?

A national institutional focal point is the body within a government destgdao
pay sustained attention to internal displacement. It facilitates camation within
the government and with other national and international entities. Iy migo paf
ticipate in activities to address displacement, although the relevauat fhinistries
and local authorities are usually the main implementers.
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The content of a government’s primary responsibility

Council of Europe, Recommendation on internally displaced persons (),
paragraph

“Protecting internally displaced persons and their rightw@ as providing hu
manitarian assistance to them is a primary responsibility of the stateecoed;
Such responsibility entails requesting aid from other states or interreti
organisations if the state concerned is not in a position to provide protection
and assistance to its internally displaced persons; This respons#idayentails
not to arbitrarily refuse offers from other states or international tsat#ons to
provide such aid...) ”

Great Lakes Protocol, Article ()
“Where Governments of Member States lack the capacity to protect and assist
internally displaced persons, such Governments shall accept anceotspe
obligation of the organs of the international community to provide protectio
and assistance to internally displaced persdns.

Kampala Convention, Article ()

“States Parties shall provide suf cient protection and assistance tanatsy
displaced persons, and where available resources are inadequate folena
them to do so, they shall cooperate in seeking the assistasfdaternational
organisations and humanitarian agencies, civil society organisations hed ot
relevant actors. Such organisations may offer their services to all thosedi n

Related questions

‘What type of entity is usually designated as a national institutional focabmt?

\ arious types of entity can serve as a national institutional foahp It may be an
existing ministry or department, or a body exclusively dedicated toldcsgment
issues. The latter are often situated in the of ce of the president or primaister.
Alternatively, a committee or task force made up of represgives from all relevant
ministries and departments under a designated chair may assume the respiibgib

What is the role of a national institutional focal point?

7 1e national institutional focal point is the rst port of call in all mattersatéeng to
internal displacement and may act as a provider of last resort within a goventm
if it has the operational capacity to do so. It may assume the following tasks:
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= Ensuring that evolving displacement situations receive sustainedraton;

= Coordinating responses with relevant branches of government &yahl author
ities;

= Building partnerships and coordinating with civil society and internationties,
including donors;

= Monitoring and evaluating responses;

= Developing guidelines, action plans and contingency plans to strbegtre-
sponses;

= Ensuring that information and data are shared,;

= Serving as an accessible point of contact for the representatives of disel
ment-affected communities.

In order to carry out these tasks, the national institutional focal point wgjline
adequate nancial resources, trained and dedicated staff at both theioaal and
local level, and the authority and power to coordinate effective, rigidsed re
sponses. It should be prepared to convene regular and ad hoc meetings to measur
the progress made in the implementation of the national instrument and t&ena
decisions aimed at strengthening the implementation process.

The national institutional focal point in the Kampala Convention and the
Great Lakes Protocol

Kampala Convention Article ( b):States Parties shall...) c. Designate an
authority or body...) responsible for coordinating activities aimed at protecting
internally displaced persons and assign responsibilities to apjateporgans

for protection and assistance, and for cooperating with relevant iatiemal
organisations or agencies, and civil society organisations, where no such au
thority or body exist&..) "

Member states of the Great Lakes Protocol are required to arsthat their
national instrument speci es the government bodies responsible folPE)
protection and assistance and for ensuring implementation of the ol
instrument (Article ()(c)). Member states are also required tprtvide for

the channels of engagement and cooperation between the organs of govern
ment, organs of the United Nations, the African Union, and civil so€iely
(Article ()(d)).
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How does it relate to other relevant parts of the government?

7 1e national institutional focal point is usually the expert body witliia gowv
ernment on displacement-related matters. It generally has a strong dioation
role with other government bodies, and liaises with local auiti@s in displace
ment-affected areas.

Framing the content

In a national instrument, it may be necessary to:
Explicitly designate a national institutional focal point on intdrdisplacement;
De ne its status, role and relationships with relevant ministries, otheveyn
ment bodies and other national, regional and international entities;
Describe its tasks;
Determine its powers and resources.

What does the prevention of internal displacement entail?

Efforts to prevent internal displacement include measures that aim tmiglate or
mitigate the causes of displacement. They may entail the integration ofldisp
ment concerns into disaster risk reduction activities. Preventiveaswes are
most likely to be effective if they are adapted to local contexThose employed

in the context of armed con icts are likely to be different to those introduced in
natural disaster situations. A combination of different measusdsthe national

and local level may also be required. The following may be important elements of
a prevention framework:

= Upholding respect for the bill of rights enshrined in the constitution and for
obligations assumed under regional and international law, in padichuman
rights and international humanitarian law;

= Reviewing, adopting and/or enforcing national laws armdjulations that prohibit
acts that lead to arbitrary internal displacement;

= Systematically building and strengthening the capacities of all relevavitian,
police, military and judicial institutions to uphold human rights and ird@tonal
humanitarian law;

= Addressing and eliminating root causes of displacement, including thioug
poverty alleviation, af rmative measures for underdeveloped aread ather
similar initiatives;

= Preventing the political, social, cultural and economic marginttiseor exclusion
of communities;

70



= Ensuring access to justice and peaceful mechanisms to settle disputes;
= Establishing accountability for arbitrary displacement;
= Promoting disaster risk reduction efforts.

Related questions

‘What is the relationship between efforts to prevent displacement, andéh

r jht to seek safety or asylum?

Efforts to prevent displacement are an important element of stagésponsibility,

but they may not eliminate all factors that lead to it. If preventive measures dge on
partially successful, ight may be the only way to escape the effects of vioken
armed con ict or natural disasters. Given the right to freedom of moveménis
clear that everyone has the right to seek safety in another part of the country or
to seek asylum beyond its borders. The state may have an active obligation to
facilitate evacuations and establish safe corridors for people eeing themes.

‘What duties do national authorities have when displacement cannot be

r evented?

Effective emergency preparedness is essential to safeguardrtan rights, and

to ensure the ef cient use of available resources during crises. Preparesin

measures may include:

= Monitoring areas where the risk of internal displacement is high and naaimig
functional early warning mechanisms;

= Preparing and updating contingency plans;

= Preparing for population movements by procuring, pre-positioning ardisg
essential supplies, pre-selecting safe sites and planning for rapid neexfeas
ments and relief distribution;

= Public education programmes to prepare populations at risk of displaceme

= |ssuing early warnings and evacuation orders when relevant;

= Ensuring that everyone is able to leave a danger zone.

Framing the content

In a national instrument, law and policymakers may want to:
Acknowledge the negative consequences of internal displacement foz th
country, affected communities and individuals;
Integrate prevention principles;
Identify current and potential causes of displacement and measures trads
them in a preventive manner, including disaster risk reduction actaviied/
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or the establishment of a risk monitoring body with early warning capacity;
State the government’s commitment to mitigate the consequences of dise!
ment by minimising its effects when it cannot be prevented;

Assign roles and responsibilities for prevention and preparedness measu
Acknowledge the right to freedom of movement, the right to seek safety in
another part of the country and the right to seek asylum.

What does the prohibition of arbitrary displacement mean?
International law prohibits arbitrary displacement which renderssaaf internal
displacement largely unlawful, with certain narrow exceptions.

Related questions

'n what circumstances is internal displacement arbitrary?

F rinciple of the Guiding Principles identi es the circumstances in whitternal
displacement is arbitrary and therefore unlawful and prohibitedicdet of the
Kampala Convention also contains an almost identical de nition.

Prohibition of arbitrary displacement, Principle

According to the Guiding Principles, displacement is arbitrary andreibited

in the following circumstances:

a. “When it is based on policies of apartheid, “ethnic cleansing” or similar
practices aimed at/or resulting in alteration of the ethnic, mligjior racial
composition of the affected population;

b. In situations of armed con ict, unless the security of thel@ns involved
or imperative military reasons so demand,;

c. In cases of large-scale development projects that are not justi ed by-com
pelling and overriding public interests;

d. In cases of disasters, unless the safety and health of those affectedesqui
their evacuation;

e. When it is used as a collective punishmént.

In situations of generalised violence, internal displacement is arbitraity i

is instigated by politicians, the media or other parties withnigar powers to
in uence the public.
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If the government evacuates people to protect them from threats, is this
arbitrary displacement?

When there is a serious and imminent threat to life, limb and health, competent
authorities have an obligation to protect the population under therisjiction,
including in some cases through evacuation. This usually takes place durirgg-em
gencies and is a temporary measure to safeguard the life and integrity of peopl
who would otherwise have been exposed to threats posed by conict, viote

or disasters.

It is not easy to leave everything behind, even in emergency situations, and those
organising an evacuation may be confronted with people wheanwilling to follow
their orders or who actively resist them. Particularly if they are foreagcuations
need to be:

a. Provided for by national law;

b. Absolutely necessary under the circumstances to respond to a serious and
imminent threat to life or health and only undertaken if there areatber less
intrusive options to counter the threat; and

c. Carried out in a manner that fully respects evacuees’ rights.

People facing evacuation should be properly informed about the need andshas

for it, the procedures and their destination. Doing so can help to secure consent

and cooperation. Evacuation should not expose people to new risks. Exarua
routes and sites must be safe, evacuees’ immediate needs addressed the
whole process carried out with respect for the human rights of those affected

'f the government evicts people from their homes, is this arbitrary

¢ splacement?

Unlike evacuations, evictions usually take place outside emergencyexds. Legal
protection should be available to those at risk. In order to ensure that they do no
amount to arbitrary displacement, evictions must be

a. Authorised and carried out in accordance with the applicable law;

b. Justi ed by compelling and overriding public interests in the particulase; and

c. Undertaken only when no feasible alternatives exist.

Procedures for displacement caused by evictions should provide for sicluand
effective remedies for those affected and, if applicable, just and fair pemsation.
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Criminal accountability

Establishing criminal accountability for arbitrary displacement atiteo of
fences against IDPs is a relevant measure to prevent arbitrary displacgme
and other offences. Kenya’s Prevention, Protection and Assistandaternally
Displaced Persons and Affected Communities Act of |, for exaple, states
in Section
“() No person shall cause, aid or abet arbitrary displacement through aats th
amount to genocide, a crime against humanity or a war crime in accordance
with international law and shall be punished in accordanith the International
Crimes Act,
() No person shall intentionally
(a) cause the arbitrary displacement of other persons as provided for in
section of this Act;
(b) impede access to internally displaced persons;
(c) cause harm to internally displaced persons;
(d) cause harm to humanitarian personnel;
(e) impede the work of humanitarian personnel;
(f) obstruct the provision of humanitarian assistance to internallyadisg
persons;
(g) steal, or loot, or destroy humanitarian supplies for internally degplac
persons; and
(h) misuse or abuse the use of humanitarian assistance for internally dis
placed persons;
(i) aid or abet the commission of any of the acts or omissions speci ed in
paragraphs (a) to (H).

Framing the content

In a national instrument, law and policymakers may want to:
State that arbitrary displacement is prohibited and is a punishable crime
Set out the grounds, conditions and procedures for emergency evacuations
Set out grounds, conditions, standards and procedures for evictions.

What does assistance and protection mean?

Assistance is a primary responsibility of the government, and refers to tlo@ipr
sion during crises of relief in the form of material and logistical support to easu

74



survival and uphold dignity. Direct humanitarian assistance generallydes
food, water, shelter, health care, sanitation and education. Such giomg may
be complemented by indirect assistance such as infrastructure sup@mnd the
upgrading of basic services in areas affected by in uxes of IDPs. Humargtari
assistance is normally intended as a short-term, lifesaving measuspl&ement
situations, however, are often protracted, and approptiatailored development
support may also be essential. This should aim to ensure that members ofdisgl
communities can access livelihoods and achieve self-suf ciency, in ordenmid
creating dependency or to overcome it in cases where it has set in.

IDPs’ protection is equally important and is also a primary government responsibility.
Governments are obliged to respetiPs’ rights; prevent, protect against and stop
violations against them including those perpetrated by insurgent gawcounter
discrimination; and remove obstacles to their exercising their sgleispecially by
establishing an environment that is conducive for respect for rights and the ofil

law. Protection and the ability to exercise one’s rights amispensable for human
development and as such essential to the achievement of durable soluti@s’
rights are spelled out in the Guiding Principles, and the Kampadantion builds

on the recognition of these rights and creates respective obligations for autfes

and other entities.

Related questions

's there a hierarchy in rights of internally displaced persons or are they ail t

I 2 protected at all times?

In general, there is no hierarchy in terms of IDPs’ rights. Ratheman rights are
indivisible. In practical terms, however, ensuring survival is of thesitriority
during the emergency phase of a humanitarian crisis, and this may mean that the
rights to life, physical safety, food, water and sanitation, shelter,theare, edu
cation and protection from family separation are prioritised. Beyond themgancy
phase, and in the context of return or other durable solutioli3Rs’ other rights
become equally important.

The national instrument should stress that the overall aim is to restore aotépt the

full range ofIDPs’ rights, because human rights provide the necessary minimal protec
tion to people in distress. It may be legitimate to highlight the particular ingyme of
certain rights during the emergency phase, but the restoration and enjayroéall
rights without discrimination is indispensable to the achiment of durable solutions.
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‘What do the terms “rights-based approach” and “needs-based approach”

r ean, and what are the implications for national instruments on internal
displacement?

A rights-based approach puts IDPs'’ rights at the centre of response efforts,enhil
a needs-based approach takes their needs as the point of departure. The two
approaches are not mutually exclusive, but reinforce each other becansedst
cases speci ¢ needs have equivalent human rights. If IDPs are in nektbod,

for example, the right to food is the corresponding human right. As such, natio
instruments may therefore integrate a combined rights-based and nebdsed
approach.

‘What does adequate humanitarian assistance entail?

I order to be adequate, humanitarian assistance must be:

a. Available in suf cient quantity and quality;

b. Accessible to allDPs;

c. Acceptable to the recipients, bearing in mind issues of culture, age, gender
and diversity;

d. Adapted to changing needs at different stages of displacement.

Humanitarian assistance should be provided without discriminationhantasis of
assessed needs. If the government is unable to meet the assessed needs; inter
national support may be required. Participatory and community-basedagmbres

can play a signi cant role in ensuring the effective delivery of assistance.

How can national instruments on internal displacement promote IDPs’ ffe

r liance?

Displacement can undermine the ability to practice tradi@hivelihoods, prompt
ing reliance and dependency on humanitarian assistance, which is oftetelmi
and costly to provide especially over prolonged periods. Nationatumsénts on
internal displacement can encourage IDPs’ self-reliance by addressisgds such
as equitable access to basic services, skills and vocational training andapyim
and higher education, and through the creation of apprenticeship and smalkscal
livelihood programmes during displacement. Any such initiativesusth@im to
promote IDPs’ permanent self-reliance, which is essential to the achieveroén
durable solutions.

76



Framing the content

In a national instrument, law and policymakers may want to:
RecogniselDPs’ right to request and receive humanitarian assistance, and to
have their rights protected and enforced;
Commit to placingDP's rights and needs at the heart of decision-making, relief,
recovery and development efforts;
Adopt participatory and community-based approaches where appropriate;
Integrate measures to suppotDPs’ self-reliance.

What is humanitarian access?

When a displacement situation overwhelms national capacities and aviglre
sources are insuf cient to meet all IDPs’ needs, complementary extéswpport
from international organisations is required. These organisationpedel on the
state granting humanitarian access to the territory of the t'gand to areas af
fected by displacement in order to deliver assistance and protectiorcHsaccess
requires the state’'s consent; however, international organisatioageha right to
offer their services in support of IDPs, and such offers should be considere
good faith and must not be arbitrarily rejected.

Related questions

‘Which international standards address humanitarian access?

/ wide range of international laws are relevant to the question of humaraitari
access. International humanitarian law, for example, requiragestto allow and
facilitate rapid and unimpeded access to civilians in need during times of armed
con ict. The obligation under Article () of International Covenant ocdhomic,
Social and Cultural Rights to fully realise human rights entails a state’s obtigati
to “take steps, individually and through international assistance andoeoation,
especially economic and technical, to the maximum of its available ressuwith

a view to achieving progressively the full realisation of the r{ghfs The Kampala
Convention requires national authorities to request internatibassistance when
available resources are inadequate to protect and assist IDPs (Articl), &s
does the Great Lakes Protocol (Article ()).

‘What principles govern the delivery of humanitarian assistance by

i ternational humanitarian organisations?

Subject to available resources, international humanitarian orgatiosis provide
assistance and protection in accordance with their respective maedand the
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Obligations of international humanitarian organisations (Kampala Conven-
tion, Article )

“. International organisations and humanitarian agencies shalhdige their
obligations under this Convention in conformity with internafi¢ten& and the
laws of the country in which they operate.

. In providing protection and assistance to Internally Displaced Pexsion
ternational organisations and humanitarian agencies shall respect ths dfh
such persons in accordance with international law.

. International organisations and humanitarian agencies shall be bounceby th
principles of humanity, neutrality, impartiality and independenbermfinitar
ian actors, and ensure respect for relevant international standardsades
of conduct’!

humanitarian principles of humanity, neutrality, independeand impartiality. They
should carry out their activities with respect for the sovereignty of therciies
in which they operate. Their adherence to humanitarian principles erstine
integrity and non-politicised nature of their work.

Framing the content

In a national instrument, law and policymakers may want to:
Acknowledge the right of international humanitarian and other orgatitas
to offer their services in support dbPs, and commit to consider such offers
in good faith;
Commit to request international assistance when national capasitire over
whelmed and insuf cient to addres$DPs’ assistance and protection needs;
Set out transparent and simple criteria and procedures for the granting pfda
and unimpeded humanitarian access to displaced communities;
Remove administrative and legal obstacles to humanitarian access;
Commit to respect and protect humanitarian personnel, their transpord a
goods against attacks, looting and other forms of violence, without fieténg
with humanitarian principles.

What is a durable solution?

IDPs will continue to have speci ¢ needs and potential vulnerabilities beydre
end of a con ict or disaster. ThéASC Framework on Durable Solutions for Internally
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Displaced Persongstablishes that achieving durable solutions is a gradual-pro

cess. This can be said to have taken place when IDRsfbnger have any speci ¢

assistance and protection needs that are linked to their displacemehtam enjoy

their human rights without discrimination on account of their disgpteent” Durable

solutions can be achieved through:

a. Sustainable reintegration itDPs’ places of origin (return);

b. Sustainable local integration in areas whetBPs have taken refuge (local
integration); or

c. Sustainable integration in another part of the country (settlement elsevé).

Related questions

Should any of the durable solutions be prioritised?

F aturn, local integration, or settlement elsewhere are equally valid as apfior
IDPs. Human rights law gives them the right to choose freely between the three
options as part of the rights to freedom of movement and choice of residencés Th
does not mean that a government cannot promote a particular option, as long as it
leaves room for IDPs to choose one of the others. They should never be coerced
into returning or into any other settlement option.

'f IDPs return to their places of origin, does this mean they have found a

¢ Jrable solution?

IDPs cannot be said to have achieved a durable solution merely as a result of
returning. Their sustainable (re)integration is required, any speassistance or
protection needs linked to their previous displacement must be resolved,they
must be able to exercise their rights without discrimination on accounthsit
displacement.

~an the right to choose a durable solution be limited? For example, can

r turn be prohibited?

The right to freedom of movement and to choose one’s place of residence means
IDPs can choose to return to their places of origin or to live elsewhere in the
country. Restricting the choice of settlement options is only possible in etioegl
circumstances prescribed by law, in which it is absolutely necessary tteptdhe

life, safety, health and integrity of those affected, or there is a similarlyoitgmt

and legitimate justi cation.
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How can national authorities best support IDPs in achieving a durable

< slution?

National authorities are primarily responsible for supporting IDiP¢hieir search

for a durable solution. As such, they should ensure that all IDPs, includimgemo

children and those with special needs, are:

a. In a position to make an informed and voluntary decision atibe settlement
option they would like to pursue;

b. Able to participate in the planning and management of their durable solytion

c. Able to access equitable and relevant assistance and support services;

d. Involved in peace processes and peace-building efforts where relevant.

Authorities should monitor and evaluate progress towards the achieveinmaén
durable solutions carefully so that obstacles can be identi ed and remave

\What criteria shape the extent to which durable solutions are achieved?

7 1e following criteria determine IDPs’ progress towards durable sohsti

a. Long-term safety, security and freedom of movement;

b. Enjoyment of an adequate standard of living without discrimination;

c. Access to livelihoods and employment;

d. Effective and accessible mechanisms to restore housing, land and prgper

In many displacement contexts, the following criteria may also be relevant

a. Access to personal and other documentation without discrimination

b. Family reuni cation and the establishment of the fate and whereabouts of
missing relatives;

c. Participation in public affairs without discrimination;

d. Access to effective remedies and justice.

ThelASC Framework on Durable Solutions for Internally Displaced Persongdes
further details on these criteria.

Framing the content

In a national instrument, law and policymakers may want to:
Explicitly recognise the primary responsibility of the national government t
enable and support durable solutions;
Acknowledge that nding a durable solution is a gradual and afteong-term
process that is only achieved wheiDPs no longer have speci c assistance
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and protection needs linked to their displacement and can enjoy their human
rights without discrimination;

Commit to respect and protedDPs’ right to make an informed and voluntary
decision about whether to return, integrate locally or settle elsewhere withi
the country;

Set out standards and criteria to suppolDPs in the process of achieving a
durable solution in line with théASC Framework for Durable Solutions, and
establish mechanisms to monitor and evaluate their progress;

Identify the relevant ministries, departments or units at tretianal and local
level that have particular responsibilities for creating the condiieonducive
to durable solutions, and clarify mechanisms for allocating necessarguess.
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The Internal Displacement Monitoring Centre
(IDMC) is a world leader in the monitoring and
analysis of the causes, effects and responses to
internal displacement. For the millions world-
wide forced to ee within their own country as

a consequence of con ict, generalised violence,
human rights violations, and natural hazards,
IDMC advocates for better responses to inter-
nally displaced people, while promoting respect
for their human rights.

IDMC is part of the Norwegian Refugee
Council (NRC).

Internal Displacement Monitoring Centre
Norwegian Refugee Council

Chemin de Balexerv—9

CH-1219 Chételaine (Geneva)

Tel: +41 22 799 0700, Fax: 1 22 799 0701

About the Pr

The Brookings-LSE Project on
Internal Displacement continues
to be the leading voice promoting
effective responses to internal
displacement at the national, re-
gional and international levels and
supports the work of the United
Nations Special Rapporteur on
the Human Rights of Internally
Displaced Persons in carrying
out the responsibilities of the
mandate.

Brookings-LSE Project on
Internal Displacement

The Brookings Institution,
1775 Massachusetts Ave. NW
Washington, DCQ0036
www.brookings.edu/idp

www.internal-displacement.org

£ facebook.com/InternalDisplacement
L twitter.com/idmc_geneva
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